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2 hi Book UR FOURTH. Any 3 
78 ! F bel a8 $4 322095 } 7 © 3 
* rosie WRON OSG 
1 Cuar rA THE FIRST. | : 
|: DTT ai: wy 7 . N 
a Of Tas NATURE: 6 CHIMES; * 
n THEIR PUNISHMENT. 8 
| E are now arrived at the fourth and laſt branch 
: of theſe commentaries; which treats of public 


wrongs, or crimes and miſdemeſnors. For we may 
"Bo remember that, in the beginning of the prece- 
0 ding volume, Wrengs were divided into two forts or ſpecies; 
the one private, and the other public. Private wrongs, which are 

frequently termed civil injuries, were the ſubject of that entire 

book : we are now therefore, laſtly, to proceed to the confide- 

ration of public wrongs, or crimes and miſdemeſnors; with © 

the means of their prevention and ' puniſhment. In the purſuĩt 

of which ſubject I ſhall conſider, in the firſt place, the general 

© nature of crimes and puniſhments ; ſecondly, the perſons capable 
of committing crimes ; thirdly, their ſeveral degrees of gullt, 


. * Book III. ch. 1. 2 | 
-Vo L. IV. N A 25 
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WH " pP One in 1 cee e 
2 pringipyls or ugceſſories; fourthly, ther ſeveral} ſpecies of 
etimes,” with the putyſhment annexed to each by thei. laws of 
England; fifthly, the means of preventing their perpetration ; 
and, fixthly, the method of inflicting thoſe puniſhments, Which 


| = NIH the law has annexed. to each feveral crime bod: miſdemeſnor. 
= | , 4 1 1 N Fan 2 N 5 7 | RP eg: bo 
| . 'Fix'sT, as to the general nature of crimes and their puniſh- | 
3g ment: the diſcuffion and admeaſurement of which forms in 
1 . every country the code of criminal law or, as it is more uſually 
5 | denominated? with us in Euglaud the dogrine of he pleas of 
the en ſo called, becauſe the king, in whom centers the 
Ki N majeſſy of the whole community, is ſuppaſed: by the law to be 
_ the perfor injuted by every infrackion of the public gights be- 
= The longing to that community, and is therefore 1 in all caſes the prox 
52 e for "over public offence ®. R N „ 
a on bee *; LY { . 
Tr E knowiegyi of this branch of * een hes 
teaches the nature gprctent, and degrees of every crime, ant. 1 35 
1% adjuſts to it it's adequate and neceſſary penalty, is of the utmoſt 
ö importance to al in the ſtate. For (as a very great 
maſter of the crown law has obſerved upon a ſimilar occafion) 
no rank or elevation in life, no uprightneſs of heart, no pru- 
dence. or circumſpection of conduct, ſhould tempt a man to 
conclude, that he may not at ſome time or other be deeply in- 
| tereſted in theſe reſearches... The infirmities of the -beſt among. 
. us, the vices and ungovernable paſſions, of others, the inſtabi- 
| | lity of all human affairs, and the numberleſs unforeſeen events, 
which the compaſs. of a day may bring Forth, will teach us 
(upon a moment's. reflection) that to "Sees with preciſion. what 
the laws of our. country have forbidden, and the. deplorable 
conſequences to which a wilful diſobedience 1 ** us, is 
24 matter of univerſal concern. | 


9 
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IN proportion to the importance of the criminal Jaw; ought 
alſo to be the care and attention of the legiſlature in properly 1 
= .. See Vol. I. p. 268. 15 TL. Sir Michael Foſter. pref. to rep, | 
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that are uniform, and univorſal; and always don : 
fotmable to the dictates of truth and juſtice, the foelings of 
humanity, and the indelible rights of mankind : though 1 
ſometimes (provided there be no tranfgreffion of theſe eternal 
boundaries) may be modified, narrowed, or enlarged, accord- 
ing to the local or occakonal neceſſities: of the ſtate which it is 
meant to govern. And yet, either from a want of attention to 
theſe principles in the firſt concoction of che laws, and adopting | 
in their ſtead the impetuous dictates of avarice, ambition, and 
revenge; from retaining the difeordant political regulations, 
which ſucceſſive conquerors. or factions have eſtabliſhed, in the 
cacy to ſanctions that: were intended to be temporary, and made 
(as lord Bacon expreſſes it) merely upon the ſpur of the 6coaſion ; 
or from, laſtly, too haſtily employing ſuck means as are greatly 
diſproportionate to their end, in order to check the progreſs of 
ſome very prevalent offence z from ſome, or from all, of theſe cauſes 
it hath happened, that the criminal law is im every country of 
Europe more rude and imperfect than the civil. I ſhall not here 


enter into any minute enquiries concerning the local conftitutions 


of other nations; the inhumanity and miſtaken policy of which 
have! bann ſufficiently pointed out by ingenious writers of their 
own*. But even with us in England, where our crown-law is 
with juſtice ſuppoſed to be more nearly advanced to ion; 
where crimes are more accurately defined, and penalties leſs 
uncertain and arbitrary ; where all our accuſations are public, 
and- our trials in the face of the world ; where torture is un- 
known; and every delinquent is judged: by ſuch of his equals, 
againſt whom he can form no exception nor even a perſonal 
diſlike ;---even here we ſhall occaſionally find room to remark 
ſome particulars, that ſeem to want reviſion and amendment. 
Theſe have chiefly ariſen from too ſcrupulous an adherence to 
ſome rules of the antient common law, when the reaſons have 
ceaſed upon which thoſe rules were founded ; from not repeal- 
| 4 Baron Monteſquicu, marquis Beccaria, Sc. | 
| | 2 | ing 
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ing ſuch of the old penal laws as are either obſolete or abſurd; 


and from too little care and attention in framing and paffing 
new ones. The enacting of penalties, to which a whole nation 


ſhall be ſubject, ought not to be left as a matter of indifference 
to the paſſions or intereſts: of a few, who upon temporary mo— 
tives may prefer or ſupport ſuch a bill; but be calmly and ma- 


turely conſidered by perſons, who know what proviſion the laws 
has already made to remedy the miſchief complained of, who 


can from experience foreſee the probable” conſequences of thoſe 
which are now propoſed, and who will judge without paſſion 
or prejudice how adequate they are to the evil. It is never uſual 
in the houſe of peers even to read a private bill, which may 
affect the property of an individual, without firſt referring it to 
ſome of the learned judges, and hearing their report thereon *. 
And ſurely equal precaution is neceſſary, when laws are to be 
eſtabliſhed, which may affect the property, the liberty, and 
perhaps even the lives, of thouſands. Had ſuch a reference taken 


place, it is impoſſible that in the eighteenth century it could 


ever have been made a capital crime, to break down (however 
maliciouſly) the mound of a fiſhpond, whereby any fiſh ſhall 


eſcape; or to cut down a cherry tree in an orchard*. Were 


even a committee appointed but once in an hundred years to re- 


viſe the criminal law, it could not have continued to this hour 


a felony without benefit of clergy, to be ſeen for one month in 
the company of perſons who call themſelves, or are called, 
Egyptians $. | 34%, F 8 : 1 15 


Ix is true, that theſe outrageous penalties, being ſeldom or 


never inflicted, are hardly known to be law by the public : 


but that rather aggravates the miſchief, by laying a ſnare for 
the unwary. Vet they cannot but occur to the obſervation of 
any one, who hath undertaken the taſk of examining the great 
outlines of the Engliſh law, and tracing them up to their 
principles: and it is the duty of ſuch a one to hint them with 


© See Vol. II. p. 345. ea 5 Stat. 5. Eliz. c. 20, 
Stat. 9 Geo. I, c. 22. 31 Geo. II. c. 42. 
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decency to thoſe, whoſe abilities and Nations enable them to 
apply the remedy. Having therefore premiſed this apology for 


om 


ſome of the enſuing remarks, which might otherwiſe ſeem to 


ſayour of arrogance, I proceed now to Lg rag? the firſt 
6 Wer tho __ nature of crimer. 


1. * 11 or pets "TRE "BOY is an act committed, or 
omitted, in violation of a public law, ak forbidding or com- 
manding it. This nee definition comprehends both crimes 
and miſdemeſnors; which, properly ſpeaking, are mere ſyno- 
nymous terms : though, in common uſage, the word *« crimes” 
is made to denote ſuch offences as are of a deeper and more a- 
trocious dye ; while ſmaller faults, and omiſſions of lefs conſe- 


quence; are comprized under the — name of mage 
4... * * 36 


* ne diſtinction of public wrongs from W of crimes 
and miſdemeſnors from civil injuries, ſeems Principally to con- 
ſiſt in this: that private wrongs, or civil injuries, are an in- 
fringement or privation of the civil rights which belong to in- 
dividuals, conſidered merely as individuals; public wrongs, or 
crimes and miſdemeſnors, are a breach and violation of the pub- 
lic rights and duties, due to the whole community, conſidered 
as a community, in it's ſocial aggregate capacity. 'As if I de- 
tain a field from another man, to which the law has given him 
a right, this is a civil injury, and not a crime; for here only 
the right of an individual is concerned, and it is immaterial to 
the public, which of us is in poſſeſſion of the land: but trea- 
ſon, murder, and robbery are properly ranked among crimes ; 
ſince, beſides the injury done to individuals, they ſtrike at the 
very being of ſociety ; which cannot poſſibly ſubſiſt, where ac- 
tions of this ſort are ſuffered to eſcape with impuaity. 

In all caſes the crime includes an injury : every public of- 
fence is alſo a private wrong, and ſomewhat more; it affects 
the individual, and it likewiſe affects the community. Thus 

treaſon 
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6 8 5 win Book, IV. 
treaſon. in ren the king's death involves in it gonſpiracy 
againſt an individual, which is alſo a civil injuty: as this 
ſpecies of treaſon in-it's conſequences principally tends to the 
diſſolution of government, and the deſtruction thereby of the 
order and peace of ſociety, this denomidates it a crime of the 
higheſt magnitude. Murder is an injury to the life of an indi- 
_ vidual; but the law of ſociety coaliders principally the loſs 
which the ſtate ſuſtains by being deprived of a member, and 
the pernicious example thereby ſet, for others to do the like. 
Robbery may be confidered in the fame view: it is an injury to 
private property; but, were that all, a civil ſatis faction in da- 
. mages might atone for it : the public miſchief is the thing, for 
ZR the prevention of which our laws have made it a capital offence, 
| 4s In theſe groſs and atrocious. injuries the private wrong is ſwal- 
lowed up in the public: we ſeldom hear any mention made of 
ſatisfaction to the individual; the ſatisfaction to the community 
Fi! being ſo very great. And indeed, as the public crime is not 
15 _ otherwiſe avenged than by forfeiture of life and property, it is 
10 impoſſible afterwards to make any reparation. for the private 
wrong ; which can only be had frm the body ag goods of the 
aggreſſor. But there are crimes of an inferior nature, in which, 
the public puniſhment is not ſo ſevere, bat it affords. room for 
a private compenſation alſo : and herein the diſtinction of crimes 
from civil injuries is very apparent. For inſtance ; in the caſe 
of battery, or beating another, the aggreſſor may be indicted 
for this at the ſuit of the king, for diſturbing the public peace, 
and be puniſhed criminally by fine and impriſonment : and the 
7: | party beaten may alſo, have his private remedy by action 
of treſpaſs for the injury, which he in particular ſuſtains, and 
recover a civil ſatisfaction in damages. 80 alſo, in caſe of a 
public nuſance, as digging a ditch acroſs a highway, this is 
puniſhable by indictment, as a common offence to the whole 
kingdom and all his majeſty's ſubjects: but if any individual 
ſuſtains any ſpecial damage thereby, as laming his horſe, break-- 
ing his See or the like, the offender may be compelled to 
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b the p SSD I that in wine cognizance 
all all wrongs, ot unlawful acts, the law has a double view: 
vi. not only tatredreſs the party injured, by either reſtoring to 
him his right, if poſſible; or by giving him an equivalent; the 
manner A doing which was the object of our enquiries in the 
preceding book of theſe commentaries: but alſo to ſecure to 
the public the benefit of ſociety, by preventing or puniſhing 
every breach and violation of thoſe 4 — which the ſovereign 
pole has thought proper to eſtabliſh," for the government and 
tranquillity of the Whole. What thaſe breaches are, and ho- 


E or ee aro to r pegged” in the wy 3 


'n. Taz nature of crimes nie en in in lh * 
thus aſcertained and diſtinguiſhed, I proceed in the next place 
to conſider the general nature of puniſhments a which are evils or 
inconyeniencies conſequent upon crimes, and miſdemeſnors ; be- 
ing deviſed, denounced, ang, inflicted | by human laws, in con- 
ſequence of diſobedience ot miſbehaviour in thoſe, to regulate 


whoſe conduct ſuch laws were reſpectively made. And herein 


we will briefly confider the -_ the end, ang * of 
hu 1 8 | | 


A. 


- £ 
o 


+ 40 to the power « W „ or 1 right of 
the temporal ne to inflict diſcretionary penalties for crimes 
and miſdemeſnors . It is clear, that the right of puniſhing. 


_ crimes againſt the law of nature, as murder and the like, is in 
| a ſtate of mere nature veſted in every individual. For it muſt 


be veſted in ſomebody ; otherwiſe the laws of nature would be 
vain and fruitleſs, if none were empowered to put them in 
execution: and if that power is veſted in any one, it muſt alſo 
be veſted in all mankind ; fince all are by nature equal. Whereof 


See Grotiue, #h, 6. &/.1.2.c.20. Puſfendorf, L. of Nat, and N. b. 8. e. 3. | 
the 


5 
e F Boon 1 

þ * firſt murderer Cain was ſo ſenſible, at we Si br 
preffing his apprehenſions, that 1/oever ſhould find him would 
Lay him. In'z ſtate of ſociety this right is transferred+from in- 
digiduils to-the ſovereign power; whereby men are prevented 
from being judges in their on cauſes, which is one of the 

_ evils that eivil government was intended to retiedy. Whatever 
power therefore individuals haf of puniſhing ences againſt the 
law of nature, that is now veſted in the magiſtrate, 4 Who 
bears the ſword of juſtice hy thg;conſent of the whole co mmu- 
© nity. And fo this precedent natural power of individuals mut I, 
* re eferred that right, which ſome have argued to belong to 
every ſtate, (though, in fact, never exerciſed by any) of puniſ- 
ing not only their own ſubjects, but alſo foreign embaſſadors, 
even with death itſelf; in Ll they have offended, not indeed 

againſt the municipalgpws of the country, but againſt the di- 


vine laws of nature, and 8 lente thereby to * their 
3 n 2 * dei A er . 
re * 5 6 IL * 
A todes pins againſt the laws of dat” which are” 
only mals prohibite, and not malg in ſe; the temporal magiſ- 
trate is alſo” empowered” to inffict coercive penalties for fach 8 
tranſgreſſions: and this by the conſent of individuals; Who, in 
forming ſocieties, did 1 34. tacitly or xpreſſſy inveſt the ſove- 
reign power with a right of making laws, and of enforcing 
obedience to them when made, by exerciſing, upon their non- 
obſervance, ſeverities adequate to the evil. The law fulneſs 
therefore of puniſhing ſuch criminals is founded upon this prin- 
ciple, that the law by which they ſuffer was made by their own 
conſent; it is a part of the original contract into which they en- 
tered, when firſt they engaged in ſociety ; it was calculated for, ; 
and has long contributed to, their own ſecurity.  _ 2 
| ' WL | 
Tuts right therefore, being thus conferred by univerſal con- 
ſent, gives to the ſtate exactly the ſame power, and no more, 
over all it's members, as each individual member had naturally 


5 Gem, iv. I 4+ * See vol. I. pag. 254. 
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| in capital pyniſhments are in ſo 
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over n or others. Which as occaſioned ſome dad 
1 far a human legiſlature ought to inflict 
for. poftrve. offences ; offences. againſt the municipal law only, 


aQions in themſelves indifferent. With, regard to offences mala 
inſtances inflicted by the 

immediate command of God h to all mankind 3 a8, in the 
caſe. of murder, by the delivered. to Noah, their com- 
as: eee 12 whaſo ſheddeth man's blood, 
<< by man ſhall his blood be ſhed. In other inſtances they are 
_ infliGted after the example of r 
laws for the regulation of the Jewiſh republic; as in the caſe of 
the crime againſt nature, But they are ſometimes inflicted with- 


out. ſuch expreſs warrant or example, at the will and diſcretion 


of the human legillature ; as for forgery, Yor theft, and fome- 
times for offences of a lighter kind. Of theſe we are princi- 


— to ſpeak. «as theſe crimes are, none of them, offences 


againſt natural, but only againſt ſacial,. rights 3 not even theft 
itſelf, unleſs it be accompanied with violence to one's houſe or 


ſons: all others being an infringement of that right of pro- 


perty, which, as we have formerly ſeen", owes it's origin not 


to the law of nature, bat 3 0c n. e 


Tas Saber of indlieting MY A? eng = affences of 


1 — inſtitution, is thus juſtified by 2 great and good man, 
fir Matthew Hale * : when offences grow enormous, frequent, 


Wand dangerous to a kingdom or ſtate, deſtruQive or highly 


e pernicious to civil ſocieties, and to the great inſecurity and 


cc danger of the kingdom. or it's inhabitants, ſevere puniſhment 


and even death itſelf is neceſſary to be annexed to laws in 
% many caſes by the prudence of lawgivers.” It is therefore the 
enormity, or dangerous tendency, of 7% crime, that alone can 
Warrant any one gs! in putting him, to death ** 
San nei | 
Book II. ch. 1. RE” 
Vo I. IV. | B commits 


capital puniſhments 


and.cat ageins-the. lew of .cature x. fince.no individual has, = 
turally, a power, of inflicting death upon himſelf or others for 


| | ; 2, | In g 5 
4 . i . Poesie | 7 Boot IV. 
—_ i commits-it. It is not it's frequency only; or: thellificulty of 
 orherwile preventing it, that wilt excuſe our attempting deo pre- PEE 
vent it by a wanton effüſion of human blood. For} though the 77 
end of afithiretit js tö deter men from. offending, ee sn 
5 os follow from therite} thi it is Hwful to deter them at any rate 
= and by au tneans';"fince' there may be'unlewfarmerhods of en- 
=x | —_ forcing obedence even to the Jute ares, le .- 
 gillator wilt be therefore extremely edinioni of Eſtabliſhing laws 
that inflict the penalty of death eſpecially for Might offences, 
or ſuch as are mertiy Pofitive. TI wil expett a a betterreaton | 
for his ſo doing; thar that iboſe one which generally is Siſen; 
that it is found by former experience that nolighter penalty will 
be effectual. For is it ſpund upon firther experience, that ca- 
ital pumſhmꝰ ats are more effectual? Was the vaſt territory of 
It the e eee, under the late empreſs Su ; 
beth, than under her more fan uinary „Is it now, 
under Catherine II, leſs "Jak foctal,” Teſs fecure? And 
pet e are ira, thi neither of theſe illuſtrious princeſſes 
* hang throughout their whole" on; inflicted the pe- 
nalty of death: andthe Hatter has, öde fill PebfunGot of it's 
being "uſelefs, nay even pernicious, "given orders for aboliſh- 
ing it entirely throughout her extenſive dominions . But in- 
deed, were capital puniſhments proved by experience to be a 
ſure and effectual remedy, that would not prove the neceſſity 
(upon which the" juſtice and Pat Spend of 1 
them upon al occafions when other expedients fail. I fear 
this reaſoning would extend a great deal too far. For inſtance, 
the damage done to our public roads by loaded waggons is 
_univerfally allowed, and many laws have been made to pre- 
vent it; none of which have hitherto proved effectual. But 
it does not therefore follow, that it would be juſt for the le- 
giſlature to inflict death upon every obſtinate carrier, who de- 
feats or eludes the proviſions of former ſtatutes. Where the 
. evil to be prevented is not adequate to the violence of the 
„ preventive, a ſovereign that thinks ſeriouſly can never juſtify 
5 | * Grand inſtructions for framing a new code of laws for the Ruſſian empire. 2 T 
* ed 


te tranſgreſſor, though perſons of ſome abilitics have doubted 


* * — * * 
1 a | . 
„ - - * 
? - 


a7 _ W xz 0.N,6'8. Ia 
uch a i the dictates of conſcience and humanity. To ſhed 
the blood of our fellow- creature is a matter that requires the 
greateſt deliberation, and the fulleſt conviction of our own au- 
thority+;. for life is the immediate gift of God to man; which 

neither he can reſign, nor can it be taken from him, unleſs by 
the command or permiſſion. of him ho gave it; either expreſſly 


revealed, or collected from the ls of nature or ot by _ 
n e tay dn: 53M 4/tt- 4 


I wouz.Þ,not be underſtood to deny the right DR FEA 
cure in any country to inforce. it's own laws by the death of 


it; but only to ſuggeſt a few hints for the conſideration of ſuch 
_ as are, or may hereafter become, legiſlators When a queſtion 
ariſes, whether death may be lawfully inflicted for this or that 
tranſgreſſion, the wiſdom. of the = muſt decide it : and to 
this public Judgment or decifion all private judgments muſt 
ſubmit ; elſe there is an end of the firſt principle of all ſociety 
and government. The guilt of blood, if any, muſt lie at their 
doors, who — the extent of their warrant; and not 
at the doors of the ſubject, who is. bound to receive the inter- 
n that are : given 15 the e Power. 4 
. As to the end, or final "of human Kar LY 
This is not by way of atonement- or expiation for the crime 
committed; for that muſt be left to the juſt determination of 
the ſupreme being: but as a precaution againſt future offences 
of the ſame kind. This is effected three ways: either by the 
amendment of the offender himſelf ; for which purpoſe : 11 cor- 
poral puniſhments, fines, and temporary exile or impriſonment 
are inflicted : or, by deterring others by the dread of his ex- 
ample from offending in the like way, ut poena (as Tully? 

s expreſſes it) ad paucat, metus ad omnes perveniat; which 
gives riſe to all ignominious puniſhments, and to ſuch execu- 
tions of juſtice as are open an d public: or, laſtly, by depriving 
8 4 P pro Cluentie. 46. | 
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is effected by either putting him to death, or ' condemning 


by each of theſe three ſpecies of puniſhment, The public gains 


ment ought always to be proportioned to the particular purpoſe 


* 


the party — the power to do future rliſchief; z which 


him to perpetual oohHEment, flavery, or exile. The ſame one 
end, of preventing future crimes, is endeavoured to be anſwered 


equal ſecurity, Whether the offender himſelf be amended by 
wholſome correction, or whether he be diſable from" doing any 
farther harm: and if the penalty fails of both theſe effects, as 
it may do, {till the terror of þ his example remains as a 
to other citizens. The method however of inflicting puniſh- 


it is meant to ſerve, and by no means to exceed it: therefore 
the pains of death, and perpetual diſability by exile, - ſlavery, or 
impriſonment, ought never to be inflicted, but when the . 
fender appears incorrigibie. which may be collected either from 
2 repetition of minuter offences ; or from the ration of 
ſome one crime of deep malignity, which of itſelf demonſtrates 
a diſpoſition without hope or probability of amendment: and 
in ſuch caſes it would be cruelty to the public, to defer the pu- 


1 
a. 
* 3 
* 


As to the meafore of him einen Prom: ahi 
has 1 obſerved in the former articles we may collect, that 


the quantity of puniſhment can never be abſolutely determined 


by any ſtanding invariable rule; but it muſt be left to the arbi- 
tration of the legiſlature to inflict ſuch penalties as are warranted 


by the laws of nature and ſociety, and ſuch as appear to be the 


beſt calculated to anſwer the * of ns TER future 
offences. 


H ENCE it will be evident, that ada fond have ſo highly 
extolled for its equity, the lex talionis or law of retaliation, can 
never be in all caſes an adequate or permanent rule of  puniſh- 
ment. In ſome caſes indeed it feems to be dictated by natural 
reaſon ; as in the caſe of conſpiracies to do an injury, or falſe 

| accuſations 


niſhment of ſuch a criminal, till he had an d nen th 6 re- 7 
Prong perhaps the WOE ee E 


— 
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accuſations of « innocent: to which we may add that law of 
the Jews and Epyptians, mentioned by Joſephus and Diodorus 
Siculus, that whoever without ſufficient cauſe was found with 
any mortal poiſon in his cuſtody, "ſhould himſelf be obliged to 
take it. But, in general, the difference of perſons, place, time, 
provocation, or other circumſtances, may enhance or mitigate 
the offence ; and in {ach caſes retaliation can never be a proper 
meaſure of juſtice. If a nobleman ſtrikes a peaſant, all man- 
kind will fee, that if a court of juſtice awards a return of the 
blow, it is more than a juſt compenſation. On the other hand, 
retaliation may ſometimes be too eaſy a ſentence; as, if a man 5 8 5 ? 
maliciouſly ſhould put out the remaining eye of him who had 
loſt one before, it is too flight a puniſhment for the maimer to „ 3 
loſe only one of his: and therefore the law of the Locrians, _ 
which demanded an eye for an eye, was in this inſtance Judi 15 
ciouſly altered; by decreeing, in imitation of Solon's laws d, that 1 
hne who truck out the eye of a one- eyed man, ſhould loſe both 

| his own in return. Beſides, there are very many crimes, that 
will in no ſhape admit of theſe penalties, 2 manifeſt ab- 

ſurdity and wickedneſs. Theft cannot be puniſhed by theft, „ 
defamation by defamation, forgery by forgery, adultery by adul- 5 
tery, and the like. And we may add, that thoſe inſtances, 1 
wherein retaliation appears to be uſed, even by the divine au- 

 thority, do not really proceed upon the rule of exact retribu- | 

tion, by doing to the criminal the ſame hurt he has done to his | 
neighbour, and no-more ; but this correſpondence between the 

crime and puniſhment is barely a conſequence from ſome other 

principle. Death is ordered to be puniſhed with death; not 

becauſe one is equivalent to the other, for that would be expia- 

tion, and not puniſhment. Nor is death always an equivalent 

for death: the execution of a needy decrepid aſſaſfin is a poor 

ſatisfaction for the murder of a nobleman in the bloom of his 

youth, and fall enjoyment of his friends, his honours, and his 

fortune. But the reaſon upon which this ſentence is grounded 

ems to be, that this is the higheſt penalty that man can inflict, 


1 Pott. Ant, b. 1. c. 26. 


. 
a * 
> 


and 


& 


14 1 neee 


guilty (if convicted) ſhould ſuffer no more 
5 done before him; eſpecially as the ſuffering of the innocent 


natural reaſon, and has therefore been adopted as a maxim by 


oh 
ss 


e . 
and TO moſt to the ſecurity of the world by. removing one 


murderer from the earth, and ſetting a dreadful example to de- 
ter others : ſo that even this grand be proceeds upon other 
principles than thoſe of retaliation. And truly, if any meaſure 


of puniſhment is to be taken from the damage "fafttined by the 
ſufferer, the puniſhment ought rather to exceed than 1 the 
injury: ſince it ſeems contrary to reaſon and equity, that the 
than the innocent 


is paſt and irrevocable, that of the guilty is | contingent, 
and liable to be eſcaped or evaded. With regard indeed to 
crimes that are incomplete, which conſiſt merely in the inten- 
tion, and are not yet carried into act, as conſpiracies and the 
like ; the innocent has a chance to fruſtrate or avoid the villany, 
as the conſpirator has alſo a chance to eſcape his puniſtiment : 
and this may be one reaſon why the /ex talinnis is mote proper 


to be inflicted, if at all, for crimes that conſiſt in intention, than 


for ſuch as are carried into act. It ſeems indeed conſonant to 


ſeveral theoretical writers , that the it, due to the 
crime of which one falſely accuſes another, ſhould be inflicted 
on the petjured informer. Accordingly, when it was once at- 


tempted to introduce into England the law of retaliation, it was 


intended as a puniſhment for ſuch only as preferred malicious 
accuſations againſt others; it being enacted by ſtatute 37 Edw. 
III. c. 18. that ſuch as preferred any ſuggeſtions to the king's 
great council ſhould put in ſureties of taliation ; that is, to incur 
the ſame pain that the other ſhould have had, in caſe the 
ſuggeſtion were found untrue. But, after one year's experience, 
this puniſhment of taliation was rejected, and impriſonment 


adopted in it's heed”. | 


Bur cho fn what has been ſaid it appears, that — 
cannot be any regular or determinate method of rating the 


r Beccar. c. 15. eee 38. Edw. III. c. 9. 


. 488 +." 


quantity 


1 Ch, 140 WMWonss,, wi x5 
of puniſhments for crimes, by any one uniform rule ; 
bur they muſt it bs_ referred v0 the will and diſcretion of the le- 
giſlative power: yet there are ſome general principles, drawn 
from the nature and-circumſtances of the crime, UE * 
rr; e erer e ee 
<F#31 1 Firn: Nn en 5 5 
As firſt, with regard to the g of it: Se the Sender acid 
more cxalted the object of an is, the more care ſhould 
be taken to prevent that injury, and of courſe under this aggra- 
vation the puniſheont-ſhpuld-de more ſevere. Therefore treaſon 
in” the king's death is by the Engliſh law-puniſhed 
with greater rigour than even actually killing any private ſub- 


ject. And yet, generally, a deſign to tranſgreſs is not fo flagrant 


an enormity, as the actual completion of that defign. For evil, 
the nearer we approach it, is the more difagreeable and ſhock - 
ing; ſo that it requires more obſtinacy in wickedneſs to perpe- 
trate an unlawful action, than barely to entertain the thought 
of it : and it is an encouragement to repentance and remorſe, 
even till the laſt ſtage of any crime, that it never is too late to 
retract; and that if à man ſtops even here, it is better for him 
than if he + for which reaſons an to rob, to 
raviſh, or to kill, is far leſs penal than the actual robbery, Tape, 
or murder. But in the caſe of à treaſonable conſpiracy, 
ject hereof is the king's majeſty, the bare intention will de- 
ſerve the higheſt degree of ſeverity: not becauſe the intention 
is equivalent to the act itſelf; but becauſe the greateſt rigour is 
no more than adequate to a tresſonable purpoſe of the heart, and 


ad is no ow a ONT oye the art execution tel 


e : the viledss of paſſion, or tempeaul may ER 
times alleviate a crime; as theft, in caſe of hunger, is far more 
worthy of com paſſion, than when committed through avarice, 
or to ſupply one in luxurious exceſſes. | To kill a man upon 
| ſudden and violent reſentment is leſs penal, than upon cool de- 
liberate malice. The age, education, d character of the of- 

fender; the — (or * of * offence z the time, 
| the 
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the PRO the company wherein it was committed;-all-theſe, and” 
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. 3 deſirudive of de oublic - Fu and 
happineſs *: and, among crimes of. an equal malignity, thoſe 
which a man has the moſt frequent; and enſy opportunities of 
committing, which cannot be lb end) guarded. againſt as others, 
and which therefore the offendet has the Rrongeſt inducement | 
to commit: according to what Cicero obſerves, ed ſunt 
<« animadvertenda peccata maxime, quae difficillime praetaventur. 
Hence it is, that for a ſervant to rob his maſter is 12 ang ke 
capital, than for a ſtranger: if a ſervant kills his maſter, it is 
a ſpecies of treaſon ; in another it is only murder: to ſteal a 
handkerchief, or other trifle of above the value of twelvepence, 
privately: from one's perſon, is made capital; but to carry off a 
load of corn from an open field, though of fifty times greater 
value, is puniſhed with tranſportation only. And; In the iſland 
of Man, this rule was formerly carried ſo far, that to take away 
an horſe or an ox was there no felony, but a treſpaſs; becauſe of 
the difficulty in that little territory to conceal them or carry them 
off: but to ſteal a pig or a fowl, which is eaſily done, was e | 


tal or. and the offender Was n mn F. 


LA v. a8 4 e to W heie⸗ we may 3 * 
puniſhments of unreaſonable ſeverity, eſpecially when indiſcri- 
minately inflicted, have leſs effect in preventing crimes, and 
amending the manners of a people, than ſuch as are more mer- 
ciful in general, yet properly intermixed with due diſtinctions 


Thus Demoſthenes (in his oration va « ag citizens; 44 that m the temple, whi- 
Midias) finely works up the aggravations of ther the duty of my obe GRE; 
the inſult he had received.“ I'was abuſed, *' Y Beccar. c. 6. | 
« ſays he, by my enemy, in cold blood, out * pro Sexto Roſcio, 40. 
of malice, not by heat of wine, in the » 4 Inft. 285, 
morning, publicly, before ſtrangers as well! 
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dem, o have well Radied the fringe 2 — unte 


MNonteſquieu !“) hinders their exegution : when the puniſhment 


ſoyrpaſſes all meaſure, the public will frequently out of humanity 
prefer imꝑpunity 80 it. Thus alſo che ſtatute 1 Mar. ſt. 3. c. I. re- 
cites in it s preamble, ot that the Rate af year ing cpnplts. more 


nichment to eritues of different malignity. A multitude of lan- 
guinary laws (beſides the doubt that may be entertained con- 
cerning the right of making them) do likewiſe prove a mani- 


feſt defect citkex in the wiſdom of the legiſlative, or the ſtrength = 


1 of the executive power. It is a kind of quackery in government, 


and argues a want of ſolid {kill, to apply the ſame univerſal re- 
== the ultimum ſupplicium, to every caſe of difficulty. It is, it 


muſt be W much . to extirpate than to amend * > 


2 | . L- b. 6. e. 13. | 
„ -- C | yet 


— „ that 
Sea of puniſbroent. For the excelliye — da 


1 x | | 4 | 175 7 WD” 2 "AT 0 he ® 5 
„% | RON * 
1 | ver uber magiſtryes/ rauſt be eſteemed both [ge 
Mi | D who ents off every limb, which through iphorin 
| | or indolenee he will not attempt to cure. It has beer eee 
ingenioufly propoſed , that in every ſtate: # ſcale of crimes mould. 
be formed, with a ovteeſpoitditj ſcale of puniſhments, deſcend- 
ing from the greateſt to the leaſt: but, if that be too romantic 
an idea, yet at leaſt a wiſe legiſlator will mark the principal di- 
viſions, and not aſſign pen alties of the firſt degree to offences of 
an inferior rank. 3 ſee' no diſtinction made in the na- 
ture and gradations of puniſhment, the generality will be led 
to conclude there is u0 diſtinction in the guilt, Thus in France 
1 e the puniſhment of robbery either with or without murder, is 
: the fame : hence it is that though perhaps they are” therefore 
8 ſubject to fewer robberies; yet they never rob but they alſo'mur- 
der. In China murderers are cut to pieces, and robbers/not': 
| hence in that country they never mutder on the highway; 
TI though they often rob. And in England, beſides the additional 
. ee terrors of a execution, and a ſubſequent expoſure or aifs 
| ſection, robbers have a hope of tran n, which ſeldom is 
extended to murderers - This has the ſame effect here as in 
China; in en Fur Ul allafination 20 laughter. LS 
00994411 $9122 n 7335 & yi $09} A555 
Pe x, though in this nfidnce we ay ory: in the wiſdom of 
the Engliſh law, we ſhall find it more difficult to Juſtify the fre< 
quency of capital puniſhment to be found therein ; inflicted (per- 
_ haps inattentively) by a multitude of ſucceſſive independent ſta- 
| tates, upon crimes'very different in their natures; It is a melan- 
5 choly truth; that among the variety of actions which men are daily 
Hhuable to commit, no leſs than an hundred and fixty have been 
declared by act of parliamentꝰ to be felonies without benefit of 
clergy ; or, in other words, to be worthy of inſtant death. So 
meas x A liſt, ien of ee ae I number ve 
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offenders. The injured, through 88 will ofien forbear 
ta proſecute : juries, through BR” By will ſometimes forget 
their oaths, and either acquit the guilty or mitigate the nature 
of the offence : and judges, through compaſſion, will reſpite one 
half of the convicts, and recommend them to the royal mercy. 
Among ſo many chances of eſcaping, the needy and hardened 
offender overlooks the multitude that ſuffer; he boldly engages 
in ſome deſperatę attempt, to relieve his wants or ſupply bis 
vices ; and, if unexpectedly the hand of juſtice overtakes him, 
he deems himſelf peculiarly. unfortunate, in falling at laſt a 
factifice” to thoſe laws, brown Ew * has Bec him 
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o⸗ THE einsoxs cArABLR or counrr7iNG 
1 8 CRIMES. e 


TAVING, in the preceding chapter, PET wry in general 
the nature of crimes, and puniſhments, we are next led, 
in the order of our diſtribution, to enquire what perſons are, 
or are not, capable 'of committing crimes ; or, which is all one, 


who are exempted from the cenſures of the law upon the com- 


miſſion of thoſe acts, which in other perſons would be ſeverely 
puniſhed. In the proceſs of which enquiry, we muſt have 


. recourſe to particular and ſpecial exceptions : for the general 


rule is, that no perſon ſhall be excuſed from puniſhment for 
diſobedience to the laws of his country, excepting ſuch as are 
expreflly defined and exempted by 120 laws Wenige. 


ALL the ſeveral pleas and W which protect the com- 


mitter of a forbidden act from the puniſhment which is other- 


wiſe annexed thereto, may be reduced to this ſingle conſidera- 
tion, the- want or defect of will. An involuntary act, as it has 
no claim to merit, ſo neither can it induce any guilt: the con- 
currence of the will, when it has it's choice either to do or to 
avoid the fact in queſtion, e the only thing that renders 

human 


Oh. . A WaON OGS. 1 2 


-tioman-a&ions Sicher preifeworthy or culpable. Indeed, to make 
a complete crime, cognizable by human laws, there muſt be both 
_ a will and an act. For though, in foro conſcientiae, a fixed deſign 
or will to do an umlatoful act is zlmoſt as heinous as the commiſ- 
nion of it, yet, as np temporal tribunal can fearch the heart, or 
fatheom the intentions of the mind; otherwiſe than as they are 
demonſtrated by outward actions, it therefore cannot puniſh for 
what cannot know. For which reaſon in all temporal juriſ- 
dictions un overt act, or ſome open evidence of an intended 
crime, is noceſſaty, in order to demonſtrate the depravity of the 
will, before the man is liable to t. And, as a vitious 
will -withour - a-vitious 2&3 np ci crime, fo, on the other 
hand, an unwarramtable adt without 2 vitious will is no crime 
at all. S0 chat to conſtitute a crime againſt human laws, there 
mat bes firſt, a vitious will ; and, Scondly, an unlawful 28 5 
N eee F e ae 


"Ms ee e ans: Aer caſes, i which the #rill dogs nee join 
wich im act . Where 'there is a defect of 1 
For Where there is no diſcetumemt, there is no choice ; and 
 whete there id n choice, there can be no act of the will, which 
is nothing elſe but a determination of one's choice, to do or to 
abſtain from a particular action: he therefore, that has no un- 
derſtanding, can have no will to guide his conduct. 2. Where 
Ae e nen aca} will daes, reſilling in the party; 


but not called forth and exerted at the time of the action done: 


which is the oaſe of all offences committed by chance or igno- 
cence. Here the will ſas neuter; and neither concurs with the 
act, nor diſagrees to it. 3. Where the action is conſtrained by 
ſome outward force and violence. Here the will counteracts the 


difagrees' to, what the man is obliged to perform. It will be 
the bufineſs of the Preſent chapter briefly to conſider all the 
ſeveral ſpecies of defect in — i as they fall under ſome one or 
other of theſe general heads: as infancy, idioey, lanacy, and 
intoxication, which fall under the firſt claſs ; misfortune, and 
| unc * ignorance, 


deed ; and is © far from concurring with, that it loaths and 
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| Fe from ten and an half to fourteen was acta pubertati 


moſt 


berty, and afterwards): minors. were n. to 0 te as 


22 : | u 1 Hood Tv. 
ignorance; which may be referred to the ſecond and compult 


ſion We N n een ene in ene, #28 


&Y . 5 I? r off IC 4 101 Fe. > $45 bas li s- 8 


we Fx nr; we Ul ecafider the e infancy; or nunage: 
e is a defect of the underſtanding. Infants, under the age of 
diſcretion, ought not to be puniſhed' by any criminal proſecution 
whatever“. What the age of diſcretion is, in various: nations is 
matter of ſome variety. The civil law. diſtinguiſhed the age of 
minors, or thoſe under twenty five tears oll, into three ſtages : 


_ -ifantia, from the birth till ſeven years of age i pueritia, from 


ſeven: to fourteen ;' and pubertas from fourteen upwards. The 


period of pueritia, or childhood, was again ſubdivided into two 
equal parts; from ſeven to ten and an half was aeras inſantiat 


During the firſt ſtage of infancy, and the next half 
ſtage of childhood, infantiae „they were not puniſhable 
for any crime. During the other half ſtage of childhood, ap- 
proaching to puberty, from ten and an half to fourteen, they 
were indeed puniſhable, if found to be dali capaces, or capable 
of miſchief; but with many mitigations, and not with the ut- 
rigor of the law. During the laſt ſtage (at the age of pu- 


N nn as e i Nail 4 PEE. (346 344 
T HE „* of lens PR in * caſes T an goſh 
under the age of twenty one, as to common miſdemeſnors ;. ſo 


as to eſcape fine, impriſonment, and the like: and particularly 


in caſes of omiſſion, as not repairing a bridge, or a highway, 


and other ſimilar offences: for, not having the command of 
his fortune till twenty one, he wants the capacity to do thoſe 
things, which the law requires. But where there is any noto- 
rious breach of the peace, a riot, battery, or the like, (which 
infants, when. full enn. are at leaſt as Hiablo as be to 


1 Hawk, P. C. 2. | : | | e 1 Hal. P. C. 20, % 33%. 
5 Inſt. 3+ 20. 10. : — 


commit) 


„ Wreones. 5 23 
Evuhiniſit)- for theſe an infant, above the age of fourteen, is 
b e en pern „ e ee 


. 5 + leo: Fan: 4 A 41:6: $386! 


Wirs ae erties the law v am more minute 
and circumſpect ; diſtinguiſhing with greater nicety the ſeveral 
degrees 'of age and diſcretion. By the antient Saxon law, the 
_ age of twelve years was eſtabliſtied for the a dif- 
eretion, when —ůů— open: and from 
thence till the offender was fourteen, it was aetat pubertuti 
proxima, in which he might, or might not, be guilty of a crime, 
according to his natural or incapacity. This was the 
dubious ſtage of diſcretion: but, under twelve, it was held 
that he could not be truey in will, neither after fourteen could 
he be ſuppoſed innocent, of any capital crime which he in fact 
committed. But by the law, as it now ſtands, ' and has ſtood at 
leaſt ever fince the time of Edward the third, the capacity of 
doing ill, or contracting guilt, is not ſo much meaſured by 
years and days, as by the ſtrength of the delinquent's under- 
ſtanding and judgment. For one lad of eleven years old may 
have as much cunning” as another of fourteen ; and in theſe 
caſes our maxim is, that «© malitia fupplet actatem. Under ſeven 
years of age indeed an infant cannot be guilty of felony © ; for 
then à felonious diſcretion is almoſt an impoſſibility in nature: 
but at eight years old he may be guilty of felony *. Alſo, under 
fourteen, though an infant ſhall be prima facie adjudged to be 
oli mcapax ; yet if it appear to the court and jury, that he was 
dull capax, and could diſcern between good and evil, he may 
be convicted and ſuffer death. Thus a girl of thirteen has been 
burnt for killing her miſtreſs: and one boy of ten, and another 
of nine years old, who had killed their companions, have been 
ſentenced” to death, and he of ten years actually hanged ; be- 
cauſe it appeared upon their trials, that the one hid himſelf, 
and the other hid the body he had killed; which hiding mani- 
feſted a conſciouſneſs of guilt,” and a diſcretion to diſcern be- 


* LIL. Abels Wilk. 65. f Dalt. Juſt. c. 147. 
LITE K: 4: $596 1 Hal.P.C. 27. e 
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century, where u boy of eight years old was tried dt Abingdon 
for firing two barns ; and, it appearing that he had malice, re- 


 venge; and cunning, he was found guilty,” condemned, and 


hanged accordingly*. Thus alſo, in very modern times, à boy of 
ten years old was convi G&ed on his own cunſtiſion of murdering 
his bedfellow ; there appearing in his whole behaviour plain 
tokens of a miſchievous diſeretion: and, as the ſparing this. boy 


conſequence-to:the public, by propagating a notion that child- 


ren might commit ſuch atrocious crimes with impunity, it ws 
unanimouſly agreod by all the judges that he was a proper ſub- 


ject of capital i, Rut, in all ſuch caſes, the evidence 


of that malice, which is to fupply age, ought to be duong and 
clear beyot e eee eee e ee eee, 
11 n!! a1. S ne Ati A 
IL Tas ſecond” ee ug a deficiency in will. eee 
. the guilt of crimes, ariſes alſo from « dafenve or xitiated 


underſtanding, biz. in an idint or a Junatic. For the rule of law 
as to the latter, which may eaſily be adapted alſo to the former, 
is, that <* furigſus firurr lum pumitur. In ctiminal caſes there · 


if committed en under theſe inaapacities : no, not even for 
treaſon itſelf . Alſo, if a man in his Jaund memory commits 
a capital offence, and before artaignment for it, he becomes 
mad; he ought not to be arraigned for it; becauſe he is: not 
able to plead to it with that aduice and caution that he ought. 
And if, after he has pleaded, 


tried and found guilty, he loſes his ſenſes before judgment. 
judgment ſhall not be pronounced; and if, after judgment, he 
becomes af nonſane memory, execution ſhall be ſtayed : for 


priſoner been of ſound memory, he might have alleged ſome- 


s 1 Hal. P. C. 26, 27. We 
» Emlyn on 1 Hal. P. C. 25. 


i Foſter. 72. n 1 
e 


merely on account of his tender years might be of dangerous 


Fore idiots and lunatics are not chargeable for heit own acts, 


the priſoner becomes mad, he thall 
not be tried; for how can he make his defence? If, after he be 


peradventure, ſays the humanity of the Engliſh law, bad the 


teen goed and weibl. And there was ain inen in the Taft 8 


- 


Wa _ > Waonet. 


„ 
ui in ſhey of judgment or execution”. Indeed, in the bloody 
_ reign.of Henry the eighth, a ſtatute was made, which enacted, 
that if a perſun, being cumpot mantis, ſhould commit high tre- 
fon, and after full into (madneſs, he might be tried in his ab- 
fenre, and ſhould ſuffer. death, as if he were of perfect memory. 
But this favage and inbeman law was repealed by the ſtatute 
+&:2/ Fh. KM. c. 46. For, as id obſerved: by fir Edward 
n the execution of an offetider-is-for exaniple,”ut-poena 
ud mtu, Bd omnes- but ſo it is not when 
6. ee! is  exceuted ; but ſhould be a miſerable ſpectacle, 
both againſt law, and of creme inhumanity and cruclty, 
4 and can be no- to others” - But if chere be any doubt, 
whether the party be - comper or note this Mall be tried by = 
jury. . And if he be ſo fo „er abſolute ing- 
nity, excuſes from the gui, end of eoarſt from the 
ment, of any criminal action committed under fuch deprivation 
af mne ſenſes: but, if a lunatie hath lacid intervals of under- 
Rendings de ant unſwer fer chat dhe Ames in thoſe intorvals, a8 
if he had d », Let, in che caſc of abſolute mad men, 
as they are not anſwetable for their actions, they ſhould not be 
permitted: the liberty of acting unleſs under ptopet control; 
and, in partivular, they oupht not to be ſuffered to go loeſe, to 
rie e. Tt was che deckräne of Sur an- 
tient law, :doptived of their reaſpn might be con- 
_ fined till they recovered their ſenſes?; without waiting for the 
forms of a commiſſion or other ſpecial authority from the crown: 
and nom, by the vagrant-adv%, a method-is chalked out for im- 
peilopings n Apna, panics, 
UI. . —— — 
neſs, by druntemneſi or 3 — which, deptiving men of 
their reaſon, puts them in a phrenzy ; our law looks 
upon this as an 9 a the offence, rather than as an 


n ne * 1 Hal. P. C. 31. 

* 33 Hen. VIII. c. 06. ? Bro, Abr. tit. cn, 10 
* 23 Inſt, 6. | 7M 17 Geo. II. c. 5. 1 ad 
Ven IV. * excuſe 


ward Coke, who is voluntarius daemon, hath no privilege 


aggravate it; dam ammne crimen ebiietas, er andemlit, et detegit. It 
| hath, been obſerved, that the real uſe df ſtrong liquors, and the 
abuſe of them by drinking to enceſa, depend much upon the 
temperature of the climate in Which we lie. The ſame indul- 
gence, which may be neceſſaty to male the blood move in 
Norway, would make an Italian mad. A German therefore, 
ſays. the preſident Monteſquicu*, drinks through cuſtom, foun- 
ded upon conſtitutional neceſſity ; a Spaniard: drinks through 
choice, or out of the mere wantonneſs of luxury: and drunk- 
enneſs, he adds, ought, to be more ſeverely puniſhed, where it 
makes men miſchievous and. mad, as in Spain and Italy, than 
where it only renders them ſtupid and heavy, as in —— 
and more northern countries. Ar accordingly, in the 


committed a crime, when drunk, ſhould.receive.a.double pu- 
niſhment; one for the Grime itſelf, and the other for the 
ebriety which prompted him to commit it. The Roman law 
indeed made great, allowances, for this vice; * per vinum dalapfic 
capitalis poena remittitur.". But the law of England, conſider- 
ing how eaſy it is to counterfeit this excuſe, and how weak an 
excuſe it is, (though real) will not ſuffer n to * 


nn; 2 ti 4 24 Naar n 41385» IF 


— 


» Here the will obſerves a total neutrality, and does not co-operate 


a crime. Of this, hen it affects the life of another, we ſhall 
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e there- 
by; but what hurt or ill ſoever he doth. his.dcunkenneſs doth | 


eee by another - #2 2 * 1 4 * * 


IV. A FOURTH deficiency of will, is Wi e a man — 
an unlawful act by migfortune or chance, and not by deſign. 


find more occaſion to ſpeak hereafter; at preſent only obſerving, - 
that if any e miſchief Happens to . n the . 


formance 


1 1 5 1 bY | | ; 5 b 
6 V Pu Ty Pk bee w. 
4 _ excuſe for 8 criminal miſbehaviour. ee ſays fir Bac 


| climate of Greece, a law of Pittacus enacted, that i ; 


with the deed; which therefore wants one main ingredient of 


7 
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. the party ſtands excuſed from all 
güit: but if a man be doing any thing unlawful, and a conſe- 
enſiies-which he did not foreſce or intend, as the death 
of a mam or the like, hie want of foreſight ſhall be no excuſe ; 
for, being guilty of one offence, in doing” antecedently what is 
in itfelf unlawful, he is- criminally guilty apps prey of — 
— gore oatmeal 
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V. Proivirty; n or miſtake is another defect of will; 
when a man, intending to do a lawful act, does that which is 
unlawful. For here the deed and the will acting g ſeparately, 
there is not that conjunction between them, which i is neceſſary 
to form'a criminal act. But this muſt be an ignorance or miſ- 
take of fact, and not an error in point of law. As if a man, 
intending to kill a thief or houſebreaker in his on houſe, by 
miſtake kills one of his own family, this is no criminal action“: 
but if a man thinks he has a right to kill a excommu- 
nicated or outlawed, wherever he meets him, and does fo; this 
is wilful murder. For a miſtake in point of law, which every 
perſon of diſcretion not only may, but is bound and preſumed 
to know, is in criminal cafes no ſort of defence. Ignorantia 
Juni, guod 'quiſque 'tenefur ſcire, neminem re as wel cher 
maxim export wm law*, as it Was N — 8 
An 992 4135 SK 4.8 
VI. A $1xTH u ppecles ef defect of will is that _ * 
compulſion and inevitable neceſſity. "Theſe are # conſtraint upon 
the will, whereby a man is urged to do that which his judg- 
ment diſapproves; and which, it is to be preſumed, his will (if 
left to itſelf) would rejeck. As puniſhments are therefore only 
inflicted for the abuſe of that free - will, which God has given 
to man, it is highly juſt and equitable that a man ſhould be 
exeuſed for thoſe acts, which are done through d unavoidable 
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Ms 3 in he firſt alas, Lis: | 
civil ſulieclion, whereby the inferior is coptrained by the ſupo- 
| rior to act contrary to wheat hie own reaſon and. inclinatias 
== would, Nugget: 48 when-a..legidawr- eſtabliſhes iniquity r | 
A | law, and commands the ſubject 
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bject to do an act contrary: to religien 
or ſound morality. H far-this excufe will he admitted in fore : 
conſcientiae, or whether the inferior in this caſe is not bound to 
obey the divine, rather than the human law, it is net my hofi- 
ghaeſs to deside i though the-queſtien I believe, among the ca- 
ſuniſts, will hardly bear a denbt, But, howorer chat may be, 
obedience tg the laws in being is undoubtedly a ſufpsient oxte- = 
nuation of civil guilt before the municipal tribunal: [The herigh 
who — and Ridley, in the higotted days of queen 
Mary, was nat liable to puniſhment from: Elizabeth, for exe- 
cuting ſo harrid an-office-z. being - juſtified by the commands: of 
that magiſtracy, which eee war's 
MER alen afk milie Gat. een. 
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conſtraint of a ſuperior is allowed as an excuſe for criminal miſ- 
conduct, is with regard to the matrimonial ſubjection of the 
wife to her huſband: for neither a ſon er a ſervant ate excuſed 
for the commiſſion of any crime, whether capital or otherwiſe, 

by the command or coercion of the parent or maſter 3; though in 

ſome caſes the command or authority of the huſband, eithet 
expreſs or implied, will privilege the wife from puniſhment, 
even for capital. offences. And therefore if a woman commit 
theft, burglary, or other civil offences againſt the laws of ſociety, 
by the coercion of her huſband ; or merely by his command, 
which the law conſtrues a coercion ; or even in his company, 
His example being equivalent to a command ; ſhe. is not guilty 
of any crime: being conſidered as acting by compulſion and 
not of her own will*. Which doctrine is at leaſt a thouſand 

years old in this kingdom, being to be found among the laws of 

» 1 Hawk. P. C. z. 8 | © x Hal. P. C. 45. 8 
f 1 . g king 
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king Ina the Weſt Saxon. And it appears chat, among the nor- 
thern nations on the continent, this [privilege extended to any 
woman tranſgreſſiag in concert wich a man, and to any ſervant 
that committed a joint offence with a freeman: the male or 
freeman only was puniſhed, the female or flaue diſmiffed ; 
F<. prroculdutio quod alterum libertas, alterum neceſſitas mpelleret *.” 
But {defides that in our lach, which is a ſtranger to ſlavery, no 
wapunity is given to fervants, who are as! much free agents as 
their maſters) even with regard to wives, this rule:admits of. an 
exception in crimes that are mala i ſe, and prohibited by the 

love of mature, as murder and the like: not only becauſe theſe 
ate of a deeper dye; but alſo, ſince in a ſtate of nature no one 


8 | 5s in ſoliettion to another; it would be: unreaſonable to ſcreen 


an aſſender from the puniſhment due to natural crimes, by the 
reſinements and ſubordinations of civil ſociety. : In treaſon alſo, 
(the higheſt crime which'a member. of ſociety can, as ſuch, be 
guilty af) no plea of coverture ſhall excuſe the wife; no pre- 
ſumption of the huſband's coercion ſhall extenuate her guilt* : 

as well becauſe of the odiouſneſs and dangerous conſequence of 
the crime itſelf, as becauſe the huſband, having broken through 
the moſt ſacred tie of ſocial community by rebellion againſt the 
ſtate, has no right to that | obedience from a wife, which he 
himſelf as a ſubject has forgotten to pay. In inferior miſde- 
meſnors alſo, we may remark another exception; that a wife 
may be indited and ſet in the pillory with her huſband, for 
keeping a brothel: for this is an offence touching the domeſtic 
oeconomy or government of the houſe, in which the wife has 
@ principal ſhare; and is alſo ſuch an offence as the law pre- 
ſames to be generally conducted by the intrigues of the female 
ſex*. And in all caſes, where the wife offends alone, without 
the company or command of her huſband, the is reſponſible for 
a e as much as 4 ferne · ſole. 
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105 calls duręſi per minas ; or threats and menaces, Which in- 
duce a fear of death or other bodily harm, and which take 
away for that reaſon the guilt of many crimes and miſdemeſnors; 
at leaſt before the human tribunal. _ But then that fear, which 
compels a man to do an unwarrantible. action, ought to be juſt 
and well grounded; ſuch, gui cadere poffit in virum conſtant em, 
« non timidum et meticulefiow,” as Bracton "expreſſes it, in the 
words of the civil law*. Therefore, in time of war or rebel 
lion, a man may be juſtified in doing many treaſonable acts by 
compulſion of the enemy oe rebels, which would admit of no 
excuſe in the time of peace. This however ſeems only, or at 
leaſt principally, to hold as to poſitive crimes, ſo created by the 
laws of ſociety ; and which therefore ſociety may excuſe ; but 
not as to natural offences, ſo declared by the law of God, 
wherein human magiſtrates are only the executioners of divine 
puniſhment. And therefore though a man be violently aſſaulted, 
and hath no other - poſſible means of - eſcaping death, but by 
killing an innocent perſon ; this fear and force ſhall not acquit 
him of murder; for he ought rather to die himſelf, than eſcape 
by the murder of an innocent“. But in ſuch a caſe he is per- 
mitted to kill the aſſailant; for there the law of nature, and 
ſelf-defence it's prunary canon, have made him his on pro- 
tector. + hs b UDO TSS ee 


. THERE is a third ſpecies of neceſſity, which may be 
diſtinguiſhed from the actual compulſion of external force or 
fear; being the reſult of rraſon and reflection, which act upon 
and conſtrain a man's will, and oblige him to do an action, 

which without ſuch obligation would be criminal. And that is, 
when a man has his chaice of two evils ſet” before him, and; 
being under a neceſſity of chooſing one, he chuſes che a 


e Vol. L. pag; FI 6! e 1 1 Hal. P. C. go. 
il]. 2. f. 16. m Mid 51. 
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pernicious 
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4 | this two. Here the will cannot be faid freely to 
1 exert ite, being rather paſſive, thaw active; or, if active, it is 
_ rather in rejecting the greater evil than in chooſing the leſs. Of 
this ſort is that neceſhty, where a man by the commandment 
* ba the law is bound to arreſt another for any capital offence, or 
to diſperſe 4 riot, and reſiſtance is made to His authority: it is 
. juſtifiable-and even nggeſſary to beat, to wound, or per- | 
| haps to kill che offenders, rather than permit the "murderer to 
eſcape; or the riot to continue. For the preſervation of the 
ace of the kingdom, and the appealing of notorious ma- 
actors, are of the utmoſt conſequence to the public; and 
therefore Excuſe the . 9 The e N — 
wiſe amount „ Da3- IO DEIE'Y. 115 
a e 1 £ Aft? INT 223 F- 285 11 4 NT 
"ob . eee AP 5 1 4 e which bas OCCa- 
Goned. great ſpeculation among the writers upon general law; 
viz, whether a man in extreme want of food or clothing may 
juſtify ſtealing either, to relieve his preſent neceſſities. And 
this both Greta and Puffendotf o, together with many other 
ef the foreign juriſts, hold in the Amate; maintaining by | 
many ingenious, humane, and plauſible reaſons, that in ſuch 
caſes the community of goods by a kind of tacit conceflion of 
ſociety is revived.” And ſome even of our own lawyers have 
held the ſame®; ; though it ſeems to be an unwarranted doctrine, 
borrowed from the notions of ſome civilians : at leaſt it is now 
antiquated, the law of England admitting no ſuch excuſe at 
preſent*, _ And this it's doctrine is agreeable not only to the 
ſentiments of many of the wiſeſt antients, particularly Cicero*, 
who. holds that ©. ſuum cuique incommadum ferendum eſt," potius 
% quam de alterius commodis e but alſo to the Jewiſh 
law, as certified by king Solomon himſelf : if a thief ſteal to 
40 n his bol when he is hungry, he ſhall reſtore ſevenfold, 
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« and, Mall give all the ſubſtance of bis houſe :** which was the | 
ordinary puniſhment fot in that kingdom. Aud this is 
founded upon the higheſt r : for men's properties would 
be under a ſtrange inſecurity, if liable to be invaded according 
| * tre Re of which wants no man can poſſibly 
= be an adequate judge, bat the party himſelf who pleads them. 
—_ | In this country eſperially, there would: be a peculiar impro- - AS. 
=: FINES priety in admitting ſo dubious an excuſe: for by bur laws fuch 7 
ſufficient proviſion is made for the poor by the power 
civil magi that it is impoſſihle that the moſt needy 
ſhould ever be reduced. to. che neceſſity | ing 5 
= __ __ nature. CCC 
i | | inflance put by baron Puffendorf, and whereon he buikds-his 
1 principal arguments : which, however they may hold upon the 
continent, where the parſimonious induſtry of tlie natives orders oe oronds 
every ons to work or ftatye, yet muſt loſe all their weight and | 
efficacy in England, Here charity is reduced to a ſylted, and 
interwoven: in our very conſtitution. Therefore our laws ought 
by no means to be taxed with being unmertiful, for i 
this privilege to the necefſitous ; eſpecially en we confidet, 
8 — on the repteſentation of his miniſtere of juſtice, 
hath a power to ſoften the law, and to extend mercy in caſes of 
peeuliar hardſhip. An advantage which is wanting: in many 
ſtates, particularly thoſe Which are detnocrutical and thefs 
have in it's ſtead introduced and adopted, in the body of the la- : 
itſelf, a multitude of circumſtances tending to alleviate it's ri- 5 
gour. But the founders of our conſtitution thought it better to 
veſt in the crown the power of pardoning particular objects of 
compaſſion, OR Is EAA oa Am 
neral andiſtinguithing law. | | . 


VII. In the ſevetal caſes Ct . 
committing crimes ariſes from a deficiency of the will. To theſe 
we may add one more, in which the law ſuppoſes an incapacity 
of doing wrong, from the excellence and OT of the per- 
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aw work _ 
ſon; which extend as well to the will as to the other « qualities 
of His mind. I mean the caſe of the king: who, by Pie of 
| his royal prerogative, is not under the coercive power of the 
_ lIaw*; which will not ſuppoſe him capable of committing a 
folly, much leſs. a crime. We are therefore, out of reverence 
And decency, 'to'forbear any idle enquiries,” of what would be 
the conſequence if the king Were to act thus and thus: fince 
the law deems 16 highly of ki and virtue, as not even 
to preſume it poſſible for him to do any thing inconſiſtent with 
| his ſtation and 25 gnity ; and therefore has made no proviſion to 
remedy ſuch-'a grievance. But of this ſufficient was faid in a 
former volume”, | to which I muſt refer the reader. 4 
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are, or are not, upon account of their ſituation and circum- 
ſtances, capable of c crimes, we are next to make a 
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I. A MAN may be priveipe?"in bn 
A principal, in the firſt degree, is he that is the actor, or abſo- 
. Jute perpetrator of the crime; and, in the ſecond degree, he 
who is preſent, aiding, and abetting the fact to be done. 
Which preſence need not always be an actual immediate ſtand- 
A | ing by, within fight or hearing of the fact; but there may be 
— alſo a conſtructive preſence, as when one commits a robbery or 

murder, and another keeps watch or guard a ER eme p- wN 
diſtance*. ' And this rule hath alſo other * for, in 
caſe of murder by poiſoning, a man may be a peiticipeld felon, 
| by preparing and laying the poiſon, or giving it to another (who 
_ is ignorant of it's poiſonous quality) for that purpoſe ; and yet 
not adminiſter it himſelf, nor be preſent when the very deed of 

poiſoning is committed . dd the ſame reaſoning will hold, 


\ * 1 Hal. P. C. 615. c Paid. 349. 
> Foſter. 350, © 3 Inft. 138, 
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murderet, by means which, he had pr epared before-band, and 
which probably could not fail of their miſchievous effect. As 
bx laying a trap or pitfall for another, whereby he is killed ; 
letting out a wild beaſt, with an intent to do miſchief; or ex- 
citing a madman to commit murder, | ſo that death thereupon 
enſurs j in every of theſe caſes, the party offending is guilty of 
murder as a principal, eee For he cannot be 
called an acceſſory, that neceſſarily ade a principal; 
and the poiſon, the pitfall, the beaſt, or the madman cannot 
be held principals, being only the inſtruments of death. As 
therefore he muſt be certainly guilty, either as principal or ac- 
* cefibry; and cannot be ſo as accefiory, it follows that he muſt 
be-guilty. as principal: 00d if glories, then in the firſt. de- 
gree;; for there is no other criminal, much me ORs 
Vs n could ide ee afb2% 
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II. ye is babe is rn Ae in = 
fance, nor preſent-at-it's performance, but is ſome way concerned. 
therein, cither-before or after the fact committed. In confider- 
ing the nature of Which degree of guilt, we will, firſt, examine, 
what offences aflmit of acceſſories, and what not: ſecondly, 
who: may be an acceflory before the fact: thirdly, who may be 
an acceſſory after it: and, laſtly, how acceſſories, confidered: 
n ſuch, and diſtin from Principale, are to be treated. 


1. Aw: firſt, as to * * admit of eee and 
What not. In high treaſon there are no acceſſories, but all are 
principals: the ſame acts, that make a man acceſſory in felony; 
making him-a-principal-in- high treaſon, upon account of the 
heinouſneſt of the crime. Beſides it is to be conſidered, that 
the bare intent to commit treaſon is many times actual treaſon; 


as-imagining the death of the king, or conſpiring to take away 
his crown. gay as no one can adviſe and abet ſuch a crime 
without an intention to Have it done, there can be no acceſſdries 
1 Hal, P, C. 617. a-Hawk:P, C. 318. f 3 Inſt. 138. 1 Hal. P.C:6134 
is. „ 5 before 
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2 2 
before the an; ſince the very 

principal eau But this will not hold in the inferior ſpeties 

of high treaſon, which do not amount to the legal idea of com- 


1 


paſſing the death of the king, queen, or prince. For in thoſe. | 


no advice to commit them, unleſs the thing be actually per- 
formed, will make 4 man a principal traitors. * In r ena 
murder, and felonies” of all kinds, there may be acceſſories: 

except only in thoſe offences, which by judgment of law are 


ſudden and unpremeditated, as manflaughter and the like ; 


_ which" therefore cannot have any 'accefſories before the fact. 
But in 
der the degree of felony, there are no acceſſories; but all per- 
ſons concerned therein, if guilty at all, are principals*: the 
ſame rule holding with regard to the higheſt and loweſt offences; 


doesnt BY poownvs 12 
advice and 8 ab rnd 


petit larciny, or minute thefts, and all other ctimes un- | 


— 


though upon different reaſons. In treaſon all are principals, 


propter odium delicki; in treſpaſs all are principals, becauſe the 
law, quae de minimis non curat, does not deſcend to e ad 
the different ſliades of guilt in petty miſdemeſnors. wy is a 
maxim, that acceſſorius ſequitur naturam ſui principalis* and 
therefore an acceſſory cannot be guilty of a higher rims than 
his principal; being only puniſhed, as a partaker of his guilt. 


So that if a ſervant inſtigates a ſtranger to kill his maſter, this 


being murder in the ſtranger as principal, of courſe the ſervant 
is acceſſory only to the crime of murder; though, had he been 
preſent and afiſtin g, he would have been guilty as principal of 
POR WR. and the 1 of mdr 3 

2. A to the ſecond point, whe may bs an — before 
the fact; fir Matthew Hale defines him to be one, who being 
abſent at the time of the crime committed, doth yet procure, 
counſel, or command another to commit a crime. Herein ab- 
ſence is neceſſary to make him an acceſſory; for if ſuch procu- 
rer, or the like, be preſent, he is guilty of the crime as prin- 


5 Foſter. 343. 3 I 3 Inſt. 139. 
1 1 Hal. P. C. 615, 12 Hawk. P. C. 318. 
i Did. 613. | 21 Fal. P. C. 615, 616. 


cipal. 


N 


WAON OB. 37 
11 A chen adviſes B to kill another, and B does it in the 
2 now B is principal, aud A is acceſſory in the 
murder! And this holds, even though the party killed be not 
in rerum natura at the time of the advice given. As if A, the 
reputed father, ad viſes B the mother of a baſtard - child, unborn, 
to ſtrangle it when born, and ſhe does fo; A is acceſſory to this 
murder. And it is alſo ſettled ©, that whoever procureth a fe- 
lony to be committed, though it be by the intervention of a 
third perſon, is an acceſſory before the fact. It is likewiſe a 
rule, that he who in any wiſe commands or counſels another to 
commit an unlawful act, is acceſſory to all that enſues upon 
that unlawful act; but is not acceſſory to any act diſtinct from 
the other.” As if A commands B to beat C, and B beats him 
ſo that he dies; B is guilty of murder as principal, and A as 
acceſſory. But if A commands B to burn C's houſe; and he, 
in ſo doing, commits a robbery ; now A, though accefory to 
the burning, is not acceſſory to the robbery, for that is a thing 
of a diſtinct and unconſequential nature. But if the felony 
committed be the ſame in ſubſtance with that which is com- 
manded, and only varying in fome circumſtantial matters; as 
if, upon a command to poiſon Titus, he is ſtabbed or ſhot, 
that he dies; the commander is ſtill acceſſory to the murder, 
for the ſubſtance of the thing commanded was the death” of 


Titius, and the manner of it's execution 18 a mere collateral 
| circumſtance?. "4 an 


aue 


A acceſſory hep vp fa may be, EY a ae 
Knowing a felony to have been committed, receives, relieves, 
comforts, or aſſiſts the felon". Therefore, to make an acceſſory 
ex poſt facto, it is in the firſt place requiſite that he knows of 
the felony committed. In the next place, he muſt receive, re- 
lieve, comfort, or aſſiſt him. And, generally, any affiſtance 
| whatever given to a NO, to hinder his being enn 


® Dyer. 186. | | 4 2 Hawk. P. C. 316. 
* Foſter, 125. 18 1 Hal. P. C. 618. 
? 1 Hal, P. C. 617. 's 2 Hawk. P. C. 319. 
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or e deen re en a houſe. or other ſhelter, to does 
er open force and xiglencs to. reſcue. os pratect him 


gal, qr to bribe the. gaaler to. ier him eſcapes mags a man un. 
acceſſary to the felony, But to. reliave a. felon, in gaol. with. | 


clothes or, other neceffaries, is ng. offener; for, the caime im- 
gutable to this ſpecies. of. accetfory is. the. hindrance. of, pubke. 
5 by aſſiſting the felon, to eſcage the vengeance. of the law . 
To buy. or receixe ſtolen . gaads,, kypwing them to be fiolen,. 


* falls unden none. of cheſe deferiptions.; it, was therefare at come. 


mon lam, a mere miſdemeſnor, and, made not the receixer ac». 
ceflory; to the theft, becauſe he recaived the goods: only, and 
not; the felau,” : but nom by the. ſtatutes, 5 Ann c. 31. and. 
4 Geo. L C. 1, all. ſuch receiyers,are made acceſſoties, and may: 
de tranſported; far fourteen. years. „In France this is puniſhed, 
with death: anch tha Gothic conſtitntions diſtinguiſned alſo 
three ſorts. of chienes, h gat canfilium dart, alterum qui, 
« contretfaret « ee eee — 
„dhe bn, | * en et lr: 


nl 11 2 e * 


r felony. * 888 time of the. 0 


given ; elſe, it males not, the aſſiſtant, an accefſory.. As if one 


wounds another mortally, and after the wound given, but be- 
fore death enſues, a perſon aſſiſts or receives the delinquent : 
this does not make him acceſſory. to the homicide, for till death 
enſues there is no. felony. committed. Rut ſo ſtrict is the lay: 

where, a. felony: is actually complete, in order to do effectual 
juſtice, that; the neareſt relations are nat ſuffered to aid or re- 
ceive one anather. . If the parent aſſiſts his child, or the child 


his parent, if the brother receives his brother, the maſter his 


ſervant, or the ſervant his maſter, or even if the. huſband, relieves 


2 Hawk. P. C. 317, 318, 3 * Stiernhook 4+ * Carb. J. 58. 
* 1 Hal. P. C. 620, 621. ” 2 Hawk. P. C. 320, 
T1 Hal. P, C. 620. FP 


his 


Mat Ws owt. 8 9 
ie, who have any of them committed a felony, the receivers 
beeome acoeſſories en pl Fafto?. Nut 2 fame. covert cannot be- 
come an acceſſory by the receipt it of her huſband; 
for the is, prefuraed to act under his coercion, —— 
1 not hound, either ought. dhe, 40 diſborcr her lend: x „ 
brownie virn 38 Bie rim 922008 * Een b eri Sd ner 
e Tu la point; f enquiry den bow: are to bt 
_ trated, confidenad diſtind from principals. - And te genere! 
TS wi op from the Gothic cbnſtituttom) 
is this 5, ſuſfor the fore piinifhigont as 
[one bo liable-to:-denth; dhe other is alſo 
laws of Athens, delinquents and-their abet- 
. ir m 
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4 . 


Ms Becauſe, though Þy:.the —————— ws 
before laid down, that both ſhall be puniſhed alike, 3 
after the fa — ſtill 4. 

lowed che e which is denied to the 
principals, and acceſſories before the fact, in many caſes; as in 
petit treaſon, murder, robbery, and wilful burning *. And per- 

| haps if a diſtinction were conſtantly to be made between the 
_ puniſhment of principals and acceſſories, even before the fact, the 
latter to be treated with a little leſs ſeyerity than the former, it 
might prevent the perpetration of many crimes, by increaſing 
the difficulty of finding a perſon to execute the deed itſelf ; as 
his n would be er than that of is enn by 


- 3 Ink. 108. 2 Hawk, P. C. 320. „ unt. 188. 


1 Hal. P. C. 621. | Pott. Antiq. b. 1. c. 26. 
d See Stiernhook, 147% | * 1 Hal. P. C. 615. 
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h werdy ne man eu be tried as dcteftofy, tin after ine prfüeipf tt 
1 ö woas convicted, or at leaſt he muſt have Been tried ut che ne 
=; time wich him : though that law is now much altered, as will 
D filly in it's proper plate” 2 Becaul thourh's 
1 | man be indicted as | and acquitted," he may afterwards 
be indicted as 11 for an accquittal of receiving ot cbun- 
ſelling a ſelon ig no'acquittal of the Lone ick: but it i. 
= art mn pee oro ws 
4s acceſſory befor? "the fr 


ati | be an acquittal of the other Tag 
alſos:. But it 1 cleifly held that one acquitted 
| may be indidted as an acceſſory gfrer dhe fact; Lice” thit 
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Poirot —— en 
; ſeveral ſpecies of erimes and miſdemeſnors, with the puniſh- 
ment infiexet to each by che laws of England! It was ob- 
ſerved, in the beginning of this book , chat crimes and miſ- 
demeſnors are a breach and violation of che public rights and 
duties, owing to the whole , conſidered as a com- 
munity, in it's ſoeial ag — the very en- 
trance of theſe commentaries 2 was ſhewn, that human laws 
can Have no concern with' any but ſocial and relative duties; 
being intended only to regulate the conduct of man, conſidered 
under various relations, 1 All crimes 
ought thetefore 10 be"eſtimated merely according to the mif- = , 
chiefs which they produce in civil ſociety® : and, of conſe- - | 
quence, private "vices, or the breach of mere abſolute duties, ny 
which man is bound to perform conſidered only as an indivi- a 
dual, are not, cannot be, the object of any municipal law ; any F 
farther than as by their evil example, or other pernicious effects, : 
they may prejudice the community, and thereby become a ſpe- . 
cres of public crimes. Thus the vice of drunkenneſs, if com- 
mitted privately and alone, is beyond the knowlege and of courſe 
beyond the reach of human tribunals: but if committed pub- 
liely, in the face of - the N it's evil example makes it * 


2 2 


See pag. 3 | deen ch. 6, 
» See Vol. L pag. 423, 124. © © 


Vor. IV. + js to 


| N 


1 


to temporal cenſures. The vice of lying, which conſiſts (ab- 
ſtractedly taken) in a criminal violation of truth, and therefore 


taken notice of by our law, unleſs it carries with it ſome. public 
inconvenience, as ſpreading falſe news ; or ſome ſocial injury, 
as flander and malicious proſecution, for which à private recom- 
pence is given. And yet drunkenneſs and lying are in foro con- 


ſcientige as thoroughly 
are, attended with public inconvenience. The only difference 


is, that both public and private vices are ſubject 
of /eternsl-jaſtive and public vice are blades liable to 
e e ee human tribunalss. 
1% 0 lin ons non eine de ws; e it 
On the other hand, chate are fame miſdemeſnore, which 21 
puniſhed by the municipal law, that are in themſelwes nothing 


ſtate for public conονιẽꝭ,Ez̃as. - Such as poaching, exportation af 


but their - whole atiminality conſiſts in their diſobedience to 
the [| power, which has an undoubted right for the well- 
being anũ peace of the community to make ſome thiags un- 


lawful, which were n themſelves indifferant. Upon the whole 


therefore; though: part of the offances to be enumerated in the 
following ſheets- are offences againſt abe revealed law of God, 
others againſt the lay of nature, and ſame are offences agaiĩnſt 
neither ; yet in @ treatiſe of municipal law we muſt conſider 


them all erer re gr ae eee 
the 1 n. 1 


See 9 4 J. N [4 


Ev od Ba hg her Hg verily 
diſtribute the ſeveral offences, which; are cither directly or by 
conſequenee injurious! to civil ſociety, and therefore puniſhable 
by the laws of England, under the following general heads: 


"Punic Bog 


in any ſhape is derogatory from ſound morality, is not however 


criminal When they Arent, as; when, they 


to the ven- 


criminal, bat are made ſo hy the poſitine conſtitutions of the 
wook, and the like. Theſe are naturally no offences at all; 


firſt, thoſe hich are more immediately injurious to God and 
his holy religion ; ; ſecondly, ſuch as violate and tranſgreſs the 
law of nations ; 3 ſuch as more eſpecially affect the ſove- 

| | reign 


= 44A 4 | Wx oN. . 43 
reign execttive.-power.of the ſtate, or tho king and his. govern- . 
ment ſburthly, ſuch as mare directly infringe the rights of the 


public or common wealth ; and, laſtly, ſuch as derogate from 


thoſe. rights and duties, which are owing to particular indwi- 
duals, e neee. 
nd dee. 42 r $4651 ere o 
5 Vol 301} elm üth es for one ted wa.;ty ofigtort: 


Frs 1 then, of ſuch orinzes aud axifdemeſnors, as more im- 
mediately offend. Almighty God, by openly tranſgreſſing the pro- 
eepts of religion either natural or revealed; and mediately, by 
theit bach evample and, conſequence, the law of ſociety alſo; 
which. conſtitutes: * reer 2 ane 
nals are to cenſure. 1 cdi 7 0 
eld 2 28 boy wood Ein naar 2 53% 
1. O86 this — — or a. — 
nundiation of chriſtianity, by emhraeing either a falſe religion, 
or no geligion at all. This offence can only take, place in ſuch 
as Have once ptufeſſed the true religion. The perverſion of a 
chriftian to judaiſm, paganiſm, ot other falſe religion, Was 
puniſhed by the emperors. Conſtantius and Julian with confiſca- 
tion of goods; to which the emperors Theodoſius and Valenti- 
nian added capital puniſhment, in caſe the apoſtate endeavoured 
to pervert others to the ſame iniquity . A puniſhment too ſe- 
vere for any temporal laws to inflict: and yet the zeal of our 
anceſtors imported it into this oounĩtry for we find by Bracton , 
that in his time apoſtates were to he burnt to death... Doubtleſs 
the preſor vation of ehriſtianity, as a national religion, is, ab- 
ſtracted from it's on intrinſie truth, of the utmoſt conſequence 
to the civil ſtate: which a fingle inſtance will ſufficiently de- 
monſtrate. The belief of 1 ſtate of rewards. and puniſni- 
ments, the entertaining juſt ideas of the motal attributes of, the 
ſupreme being, and a firm perſuaſion that he ſuperintends and 
will finally compenſate every action in human life (all which 
are elearly revealed in the doctrines, and foreibly inculcatedi by 
the precepts, of our ſaviour Chriſt) tkeſe are the grand founda- 
1 Cad. 1. 7. 1. f J. 3. c. 9. 
Lide b. F 2 tion 
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I 0 r 1 B00 we; 
3 judicial oaths 8 can God to itneR the truth 
of thoſe facts, which perhaps may be only known ti him and 
the party atteſting: all mordl evidence therefore, alf confideiice 
in human veracity, muſt be weakened” by - apoſtacy, and over- 
thrown by total infidelity: Wherefore all affronts to chriſtianity. 
or endeavours to depreciate it's efficacy; in tho who have once 
profeſſed it, are highly deſerving of cenſure. But yet the loſs of 

life is a heavier penalty than the offence, talen in aciriblight, de- 
| ferves: and, taken in a ſpiritual light; our Jaws have no juriſdiction 
over it. This puniſhment therefore has long ago become obſolete ; 


and the offence of apoſtacy wis for a long time the object only fx 


the eecleſiaſtical courts, which corrected the offender pro ſalure 
animae.. But about the cloſe of the laſt century, the civil liber- 
ties to which we were then reſtored being uſed as a cloke of 
maliciouſneſs, and the moſt- horrid doctrines ſubverſive of all 


religion being publicly avowed-bath in diſcourſe and writings, 
| it was thought neceſſary again for the civil power to interpoſe, by 
not admitting thoſe miſereants® to the privileges of ſociety, 


who maintained ſuch principles as' deſtroyed all moral obliga- 
tion. To this end it was enacted by ſtatute ꝙ & ro W. III. c. 32. 


ä —————— — — 


adviſed ſpeaking, deny the- chriſtian rale to de woes or the 
holy ſcriptures to be of divine authority, he ſhall upon the firſt 
offence be rendered incapable to hold any office or place of truſt ; 
and, for the ſecond, be rendered incapable of bringing any ac- 
tion, being guardian, executor, legatee, or purchaſer of lands, 
and ſhall ſuffer three years impriſonment without bail. To give 
room however for tepentance; if, within four months after the 
firſt conviction, the delinquent will in open court publicly re- 
nounce his error, Dee e e all . 
bilities. | 


— 


I. A seie e ae A _ 


| in a total denial of chriſtianity, but of ſome of it's effential 


r Maſcreyantæ in our antient law books is the name of unbelicrers. 
doctrines, 


nations of the 


. Won os. _ _ 
_ "ndtrines,”: publicly and obſtinately avowed; being defined, 
 **:fontentia rerum diuinurum humano ſenſu excogitata, palam dos, 
«« er-pertinaciter dg. And here it maſt alſo be acknowleged 
that particular modes of belicf or unbelief, not tending to over- 
turn chriſtianity itſelf, or to ſap the foundations of morality, 
are by no means the object of coercion by the civil magiſtrate. 
What doctrines ſhall. therefore be adjudged hereſy, was left by 
our- old: conſtitution to the determination of the eccleſiaſtical 
judge; who had herein a maſt arbitrary latitude allowed him. 
For the general definition of an heretic given by Lyndewode *, ex- 
e ſmalleſt deviations from the doctrines of holy church: 2 
e haereticus eft qui dubitat de fide catholica, et qui ' negligit ſervare ea, 
 *©, quae Romana ecilefia flatuit, ſeu ſervare decreverat.”” Or, as the 
ſtatute 2 Hen. IV. c. 25. expreſſes it in Engliſh, © teachers of 
* erroneous opinions, ' contrary to the faith and bleſſed determi- 
holy church.“ Very contrary this to the uſage 
of the firſt' general councils, which defined all heretical doctrines 
with the -utmoſt preciſion and exactneſs. And what 'ought to 
have alleviated” the puniſhment, che uncertainty of the crime, 
ſeems to have enhanced it in thoſe days of blind zeal and pious 
cruelty. It is true, that the ſanRtimonious hypocriſy of the 
canoniſts went at firſt no farther than enjoining penance, ex- 
communication, and ecclefiaſtical deprivation, for hereſy ; though 
afterwards they proceeded boldly to. impriſonment by the ordi- 
nary, and confiſcation of goods in pros aus. But in the mean 
time they had prevailed. upon the weakneſs of bigotted princes 

to make the civil power ſubſervient to their purpoſes, by making 
Hereſy not only a temporal, but even a capital, offence : the 
Romiſh eceleſiaſtics determining, without appeal, whatever they 
Pleaſed to be hereſy, and ſhifting off to the ſecular arm the 
odium and drudgery of executions ; with which they themſelves 
were too tender and delicate to intermeddle. Nay they pre- 
tended to intercede and pray, on behalf of the convicted heretic, 
ut citra mortis periculum ſententia circa eum moderetur : well 


* 1 Fal. P. C. 384. * Derretal. l. 5. t. 40. c. 27. 
i cap. de haereticis. \ * : 
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victim to certain death. Hence the capital 4 
on the antient Donatiſts and Manichacans by the emperors 
Theodoſius and Juſtinian : hence alſo the conſtitution of the 
emperor Frederie mentioned by Lyndewode®, adjudging all 
perſons without diſtinction to be burnt with fire, who were con- 
victed of hereſy by the ecclefiaſtical judge. The ſame emperor; 
in another conſtitution ; ordained that if any temporal lord; 
when admoniſhed by the church, ſhould neglect to clear his 
territories of heretics within a year, it ſhould be lawful-for good 
_ catholics to ſeiſe and occupy the lands, and utterly to extermi- 
nate the heretical: poſſeſſors. And upon this: foundation was 
built that arbitrary power, ſo long claimed and: fo- fatally" ex- 
erted by the pope, of diſpoſing even. of the kingdoms of re- 
fraQtory+ princes to more dutifub ſons of the church. The im- 
mediate event of this conſtitution: was ſomething ſingular, and 
may ſerve to illuſtrate at once the gratitude of the holy ſee, and 
the juſt punithrnent of the royal bigot: for upon the authority 
of this very conſtitution, the pope afterwards expelled this very 
emperor: Frederic. from DS IS ERP ors. yen it to 
e 10 g D* 


——— hint thus bete iy the denied of: pers 
ſecution upon the continent, we cannot expect that our on ifland 
ſhould be entirely free from the ſame ſcourge. And therefore we 
find among our antient precedents ! a writ: de hneretico\comburendo; 
which is thought by ſome to be as antient as the common law 
itſelf. However it appears from thence, that the oonviction of 
hereſy by the common law was not in any petty ecclefiaſtical 
court, but before the archbiſhop himſelf in a provincial fynod ; 
and that the delinquent: was delivered over to the king to da as 
he ſhould pleaſe with him: fo that the crown had a control 


over the n E and might pardon the convict by —_— 


1 Cod. J. 1. tit. 5. 8 © Baldus in Cod. 1. 5.4. 
2 . de haereticis. | | | F. N. B. 269. 
n 
| no 


S ff W oN 6 & an 
no procels againſt him, the writ de baeretico comburendo being 
K courſe, | er ore theyre rv eto 
þ af dhe king in coundilh,.,). .,- + - bad 294 bu ATESE RANG 
1 : er 2 e enen Brut”; * NN en? 
Bu in ſhe ,reigy of Hahn rt. vw the chen of 
the chriſtian, wotid began ta — and the ſeeds of the proteſ- 
_ tant religion (though under the opprobrious name of lollardy *) 
took coat in this kingdom; the clergy, taking advantage from 
the king's. dubious, title to demand an jure of their own 
power, obtained an act of parliament , the 
bats”, obey psf For. by that ſta- 
tute, the dioceſan alone, without the intervention of a ſynod, 
might convict of heretical tencts.; and unleſs the convict abju- | 
red his opinions, or if after abjuration he relapſed, the ſheriff 
was bound ex officio, if required by the biſhop, to commit the 


unhappy victim to the flames, without waiting for the conſent 


of the crown. By the ſtatute 2 Hen. V. c. 7. lollardy was alſo 
made..a temporal, offence, and indicable in the king's courts. ; 
which did. not Sherk ga ples + rapes 
W n eee, 1 1% 1 my 


Arx BRWARDS, when che final reformation of 8 
advance, the power of the eccleſiaſtics was ſomewhat moderated : 
for though what hereſy ig, was not then preciſely defined, yet 
we are told in ſome points what it it not : the ſtatute 25 Hen. VIII. 
c. 14. declaring, that offences. againſt the ſee of Rome are not 
hereſy ; and the ordinary being thereby reſtrained from proceed- 
ing in any caſe upon mere ſuſpicion ; that is, unleſs the party be 
accuſed by two credible witneſſes, or an indictment of hereſy be 
firſt previouſly found in the king's courts of common law. And 
yet the ſpirit af per ſecution regs ek i abated, but only. di- 
verted into. a lay gh im For in ſix years afterwards, by ſtatute 
31 Hen. VIII. c. 14. the bloody law of the ſix articles was made, 
which eſtabliſhed che ſix moſt conteſted points of popery, tran- 


21 Hal. P. C. 395. ' Matt. xiii. 30.) but from one Walter Lol- 
80 called not from lallam, or tares, hard, a German reformer, Mod, Un. Hiſt. 
{an etymelogy, which was afterwards de- xxvi. 13. Spelm. 6%. 371. 
viſed, in order tojuſtify the burning of them; 2 Hen. IV. c. 15. r 
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_ «« hearty thanks,“ "bat did alſo ena and declare all 
the firſt to be heretics, and to be bürnt wick fire; and of the 


Po xr ww Boot! * 
ſubſtüintiob, 3 in one kind, the "Witltacy or ke 


clergy, monaſtic vows, the Herifice of the maſs, and auricular 
confeſſion; which points were determined and 


by the 
moſt godly ſtudy, pain, and travail of his majeſty : for which 
his moſt humble and obedient ſubjects, the'1 


ords and 
temporal and the commons, in parliament afſembled, did not 
% only render and give unto his highneſs their moſt high and 


or 


five laſt to be felons, and to ſuffer death. The (attic ſtatu 


(6 el. 


then equally intent on deſtroying the ſupremacy of the biſhops 


ehriſtia religion; p 
e : et EET TT Te OO K Nele 
I SHAI I not e this'deeait with the various Went EN 
revivals of theſe ſanguinary laws'in' the two ſucceeding reigns ; 
but ſhall proceed directly to the reign of queen Elizabeth; when 
the reformation was finally eſtabliſhed with temper anddecency, 


$64 27; Via JT S 4. 3; 1 2 N n 


unſullied with party rancour, or perſonal caprice and reſentment. 


By ſtatute 1 Eliz. c. 1. all former ſtatutes Rehe to hereſy are 
repealed; which leaves the juriſdiction of hereſy as it ſtood at tom- 


mon law; viz. as to the infliction of common cenſures, in the EC- 


clefiaftical courts ; and, in caſe of burni 


ng the heretic, in the pro- 


vincial ſynod only. Sir Matthew Hale is indeed of a different 
opinion, and holds that ſuch power reſided in the dioceſan alſo ; 
though he agrees, that in either caſe the writ de baeretico comburendo 


was not demandable of common right, but grantable or otherwiſe 
merely at the king's diſcretion *. But the principal point now 
gained, was, that by this ſtatute a boundary is for the firſt time 


being to be ſo determined, but only ſuch tenets, which have 
been heretofore fo declared, 1. By the words of the canonical 
ſcriptures ; 2. By the firſt four general councils, or ſuch nen 


* 5 Rep. 23 12 Rep. 56. 92. I Hal, P. C. 405. 


as 


tabliſhed à new and mixed juriſdiction of Clergy and laity for 
the trial and conviction of heretics; the reigning prince being 


ſet to what ſhall be accounted hereſy ; nothing for” the future 


of Rome; and eſtabliſhing all other their corruptions of the 


| * 


* 


wy 


Qu. i # Wazond's. 1 | 
_ as have the words of the holy ſcripttires; or, 3. Which — 2 

| hall hereafter: be io decleted by the parliament, with the aſfennt: | 

of the wlergy in convocation.” Thus was hereſy reduced to a 

greater certainty than before; though it might not have been _ 
the worſe to have defined it in terms Rill more | and par- 7 - 
ticular: as 2 man continued ill liable to be burnt, for what 
perhaps he did not underſtand to 8 
5 de nene er eee unh rrmedag 


>? 
ak the is ddd nt dies; 
and we have inſtances of it's being put in execution upon two 

in the ſeventeenth of Elizabeth, and two Arians in 
the ninth of James the firſt. Bur it was eotally aboliſhed, and 
hereſy again ſubjected only to oceleſiaſticul correction, pro ſalute 
animaer, by virtue of cho ſtatute 29 Car. II. c. 9. For in one 
and the fame reign, our lands were delivered from the flavery of 
military tenures ; our bodies from arbitrary impriſonment by the 
habeas corpus ac; and our minds from the tyranny of ſuperſti- 


Ms Sies 641 | 
* bs now „ hid I-woukd not be n 
gate from the juſt rights of the national church, or to favour a 
looſe latitude of propagating any erude d fentiments in 
religious matters. Of Hropagating, I ſay; for the bare enter- 
taining them, without an endeavour to* diffuſe them, ſeems 
hardly-cognizable by any human authority. I only mean to il- 
luſtrate the excellence of our preſent eſtabliſhment, by looking 
back to former times. Every thing is now as it ſhould be, with 
reſpect to the ſpiritual eognisance, and ſpiritual puniſhment, 
of hereſy: unleſs perhaps that the crime ought to be more 
ſtrictly defined, and no proſecution permitted, even in the ec- 
cleſiaſtical oourts, till the tenets in queſtion are by proper autho- 
rity-previouſly declared to be hetetieal. Under theſe reſtrictions, 
it ſeems neceſſary for the ſupport of the national religion, that 
the officers of the church ſhould have power to cenſure here - 


ties; yet not to harraſs them mY 6 as much 
Vous IV. leſs 
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leſs to exterminate or deſtroy them. The leb dee bach ins 
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deed; thought it proper, that the civil agi e eu agen 
interpoſe, with regard: to one ſpecies of hereſy; very prevalent = 


in modern times: for by ſtatute g 10 W. III. c. 32. if any 
perſon educated in the chriſtian religion, or profeſſing the ſame, 
hall ht a vlog teaching, or adviſed ſpeaking, deny 


any one of the perſons in the holy trinity to be God. or main- 


tain that there are more Gods than one, he ſhall undergo the 

ſame penalties and incapacities, which were juſt now mentioned 
to be inflicted on apoſtacy by OP el page And thus much 
Fe epi e ur 0026. 4% uo ans; e Fe bn, 
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1 affect the gfalliſted church. And theſe care either poſi- 


Poſitive, as by xeviling: it's ordinances : or 


tive, or negative. 


negative, by non- conformity to-it's/worthip. - Of both of theſe 


* ag. order: ick raged ua nent Nil: 


ttt ans rent bin de te n ier le 


10 1. e ad firſt, of the offence of reviling ordinances of 
the church. This is a crime of a much groſſer nature than the 


other of mere non conformity; ſince it carries with it the ut- 
moſt indecency, arrogance, and ingratitude: indecency, by ſet- 
ting up private judgment in vixulent and factious oppoſi- 


tion to public authority; arrogance, by treating with contempt 


and rudeneſs what has at leaſt a better chance to be right, than 
the {ingular notions of any particular man 3 and ingratitude, by 
denying that indulgence and undiſturbed liberty of conſcience to 


the members of the national church, which the retainers] to 
every petty conventicle enjoy. However | it is provided by ſta- 


tutes 1 Edw. VI. . 1. and x Eliz. c. 1- that whoever revies . 


the ſacrament of the lord's ſupper ſhall be puniſnhed by fine and 
impriſonment : and by the ſtatute 1 Eliz. c. 2. if any miniſter 


ſhall ſpeak any thing in derogation of the book of common 


prayer, he ſhall be impriſoned fix months, and forfeit a year's 
value of his benefice; and for the ſecond offence he ſhall be de- 
prived. And if any perſon whatſoever ſhall in * ſongs, or 
other open words, ſpeak any thing 3 in OY praving, or 
deſpiſing 


„ 8 
n abe book, he ſhall forfeit for the. firſt offence. 
an hundred marke for the ſecond four hundred ; and for the 
third Mall forfeit all his goods and chattels, and ſuffer impriſon- 
ment for life. Tbeſe ies were framed in the infancy of our 
preſent eſtabliſhmentꝭ hen the diſciples of Rome and of Ge- 
neva united in inyeighing with the . bitterneſs againſt the 
Engliſh liturgy: and the tertor of theſe laws (for they ſeldom, 
if ever, were fully executed) proyed a principal means, under 
providence, of preſerving the purity as well as decency of our 
national worſhip.) Nor can their continuance to this time (ia 
terrorem at leaſt) be thought too ſevere and intolerant; when 
we conſidet, that they are levelled at the offence, not of thinł- 
ing differently from the national church, but of railing at that 
church and it's ordinances, for not ſubmitting it's: public judg- 
ment to the private opinion of others. For, though. it is clear, 
that/no«reſtraint ſhould be laid upon rational and diſpaſſionate 
enquirĩes into the rectitude and propriety of the eſtabliſhed mode 
of worſhip ; yet contumely and contempt are what no eftabliſh- 
ment can tolerate . A rigid attachment to trifles, and an in- 
temperate zeal for reforming them, are equally ridiculous and 
abſurd: but the latter is at preſent the leſs, excuſable, becauſe 
from political reaſons, ſufficiently hinted at in a fotmer volume, 
it would: now: be extremely unadviſable to make any alterations 
in the ſervice of the church; unleſs it could be ſhewn. that ſome 
manifeſt impiety or ſhocking abſurdity wanld. alen from con- 
pri 4 in its preſent form. K 


5 „ 1 K 5 $2164 4: 3. t:h, e242 FY - , a For 44 


gn eee WA wa of F is "this 
other, or negative branch of this offence... And for this there is 
much more to be pleaded than for the former; being a matter of 
private conſcience, to the ſeruples of which our preſent laws have 
ſhewn a very juſt and chriſtian, indulgence. For undoubtedly all 
pogo and en of weak Ccokiciencel on the ſcore of 


7 By an S 23 RON te made. bliſhed W 1 ſubjefted: the 
continued till the reſtoration, to preach, _ offender upon indiftment to a diſcretionary 
write, or print, any thing in derogation or fine, not exceeding fifty pounds. (Scobell.g8.) 
depraving of the direfory, for the then eſta- Vol. I. pag. 98. a 
bt . CE Wh religious 


8 1 Po. an Beese 


4 religion pecſuations, uns ichen bee e 

of natural reaſon, civil liberty; or ſound religion ud care muſt 

'_  bertakem nov to carry cis antigen inte en xtreme may 

* endanger the F 8 N 

* made DEE eee ee ee 525 4114 — 

on . 2414 n SOA N 184 «lag 1245 ee 

"vo bo ad nals: are of two ſorts : firſt, ſuch as abſent 

0 themdclyes from divine wor ſnip in the eſtahliſhed chiarch, through 

total irreligion, and attend; the ſeruice of ho other perſuaſion. 
Theſe by the ſtatutes of 1 Eliz. C. 2. 23 Bliz. c. and 3 Jag. I. 

: c. 4. forfeit one ſhilling to the poor every: lord's' day they ſolab- 
ent themſelves, and 20. to the king if they continue ſuch de- 

fault for a month together. Aud if they keep any inmate; thus 
unn W en n n 
| -» 1G: 2440377,19 

Tas Sund 5 e thoſe whocoffend 

through a miſtaken; or perverie zeal. Such were eftcemed by our 

laws, enacted ſinoe the time of the reformation, to be papiſts 

and proteſtant diſſenters: both of which were ſuppoſed to be 

equally: ſchiſmatics in not comm with the national 

church; with chis difference, that the papiſts divided from it 


upon material, though . erroneous, reaſons; but many of the 


upon matters of indifference, or, in other words, upon 
So at all. Vet certainly our anceſtors were miſtaken in 
their plans of compulſion and intolerance. The fin. of ſchiſm. 
|," | as ſuch, is by no means the object of temporal coercion and 
—_ | puniſhment. If through weakneſs of intellect, through miſdi- 
115 reed piety, through perverſeneſs and acerbity of temper, or 
(which is often the caſe) through a proſpect of ſecular advan- 
tage in herding with a party, men quarrel with the ecclefiaſtical 
eſtabliſhment, the civil magiſtrate has nothing to do with it; 
unleſs their tenets and practice are ſuch as threaten ruin or diſ- 
turbance to the ſtate. He is bound indeed to protect the eſta- 
bliſhed church: and, if this can be better effected, by admitting 
none butit's genuine members to offices of truſt and emolument, 
he is certainly at liberty ſo to do; the diſpoſal of offices being 
matter of favour and diſcretion. But, this point being once ſe- 

4 cured, 
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n e Wn Where 1 53 
| curedy/alt- perſecution fur diverſity/of opinions, however ridi- 


cutleus or abſurd they may be, is contrary: to every principle of 
ſound policy 


and civil freedom: The namts and ſubordination 
af the elergy the poſture of devotion, the materials and cblour 
of the miniſter as garment, the joining in a known or an unknown = 
ferm a prayer, and other matters of the fame 3 ene * 
left to che option of every e e e eee 10 
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WIr M regard. thanefvie'ed alle dhe. * 95 
experience of their turbulent on in former times occa- 
ſioned ſeveral difabilities and reſtrictions (which TI ſhall not un- 
dertake' to juſtify) to be had upon them by abundance of ſta- 
tutes , yot at length the legiſlature, with a ſpirit of true mug - 
nanimity, extended that i theſe ſectaries, Which they 
themſelves, when in power, had held to be countenanci ng ſchifm, 
ani} denied to the church of England ht pen » are alt of 
them ſtiſpended by'the'ftatute 1 W. & M. ſt. . c. 18, “for 
e nempting their majeſties proteſtant ſubjects, diſſenting from 

« the church of England, from the penalties of certain laws,” 
eommonty called the toleration act; which exempts all difſenters 
ercept papiſts, and ſuch as deny the trinity) from all penal laws 
relating to religion, provided they take the oaths of ce 
and ſupremacy (or make a fimilar affirmation, being quakers*) 
and ſubſcribe the declaration againſt popery, and repair to ſome 
congregation regiſtered” in the biſhop's court or at the ſeſſions, 
the doors whereof muſt be always open: and diſſenting teachers 
are alſo to ſubſcribe the thirty nine articles, except thoſe relating 
to church government and infant baptiſm. Thus are all perſons, 
who will approve themſelves no papiſts or oppugners of the tri- 
_ nity, left at full liberty to act as their conſcience thall direct them, 
in the matter of religious worſhip. And, if any perſon ſhall 
wilfully, maliciouſly, or contemptuouſly diſturb any congrega- 


23 Eliz,c,1. 35 Eliz. c. 1. 17 Car. II. former two, in caſe of uſing the book of 
c. 2. 22 Car. II. c. 1. common- pray er, not only in a place of 

= The ordinance of 1645 (before-cited) public worſhip, but alſo in any private fa- 
inflicted impriſonment for a year on the third mily. - | 
offence, and pecuniary penalties on the * See Stat, 8 Geo. I. c. 6. 


tion, 


e , We 


tion, aſſembled in any ann or permitted er 
ſhall miſaſe/any preacher or teacher there, he hall (by virtue of 
the fame ſtatute) be bound over to the ſeſſions of the peace and tet] 
forfeit twenty pounds. But by ſtatute 5 GDI. ©; 4:no'mayor — | 
or principal magiſtrate, muſt appear at any diſſenting meeting 
with the enſigns of his office“, on pain of diſability to hold that 
| or any other office: the Jogitlaturs Judging it a matter of pro— 
9 priety, that a mode of worſhip, ſet up in oppoſition to the na- 
tional, hen allowed to be exereiſed iti peace, „e exer - 
ciſed alſo W e gratitude,” and een Fed ot Wfa 


171 be THe : 


: „ DINE REINER BOHR is tw 1 tac; 
As to papiſtr; Shut bas bed Hübe the proteſtant diſſenters 
would hold equally ſtrong for a general toleration of them; 
provided their ſeparation was founded only upon difference of 
opinion in religion, and their principles did not alſo extend to a 
ſubverſion of the civil government. If once they could be brought 
to renounce the ſupremacy of the pope, they might quietly enjoy 
their ſeven ſacraments, their purgatory, and auricular confeſſion; 
their worſhip of reliques and images; nay. even their /tranſub- 
ſtantiation. But while they acknowlege a foreign power, ſupe- 
rior to the ſovereignty of the kingdom, they cannot complain 
if the laws of that kingdom en not treat n mee foot 
ing Ne 0546008 rt ZW Hi eesti ” 
: 01 3H HD SET CE IOT ERR Get bits 
Ler us therefors now take a view of the ae in force aguinſt 
the papiſts; who may be divided into three claſſes, perſons pro- 
feſſing popery, popiſh recuſants convict,” and popiſh prieſts. 
1. Perſons: profeſſing the popith religion, beſides the former pe- 
nalties for not frequenting their pariſh church, are by ſeveral 
ſtatutes, too numerous to be here recited*, diſabled from taking 
any lands either by deſcent or purchaſe, after eighteen” years of 
age, until they renounce their errors; they muſt at the age of 
(worry one regiſter their eſtates before acquired, and all future 


» Sir Humphrey Edwin, a lord mayor of under the allegory of Tack getting on a great 
London, had the imprudence ſoon after the horſe, and eating cuſtard. 
toleration-att to go to a preſbyterian meet- © See Hawkins's pleas of the crown, and 
ing-houſe in his formalities : which is allu- Burn' s juſtice, * 
des to by dean Swift, in his tale of a tub, e 1 EINY 


Con- 
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— Gehen and wills relating to them; they are incapable of 
preſenting to any advowſon, or granting to any other perſon any 
avoidance of the ſame, in prejudice of the two univerſities; 
theꝝ way not keep or teach any ſchool under pain of perpetual 
impriſonment; they are liable alſo in ſome inſtances to pay double 
taxes ; and, if they willingly ſay or hear maſs, they the 
one two hundred, the other one —— thall 
ſuffer a year's impriſonment. Thus much for perſons, who, from 
the misfortune of family prejudices or other wiſe, have conceived 
an unlappy attachment to the Romith church from their infancy, 
and publicly. profeſs it's errors. But if any evil induſtry is uſed 
to rivet theſe errors upon them, if any perſon ſends another 
abroad to be educated in the popiſh teligion, or to reſide in any 
religious houſe abtoad for that purpoſe, or contributes any thine 

to their maintenance when there; both the ſender, the ſent, and 
the contributor, are diſabled to ſue in law. or equity, to be exe- 
cutor or adminiſtrator to any perſon, to take any legacy or deed 
of giſt, and to bear any office in the realm, andithall: forfeit all 
their goods and chattels, and likewiſe all their real eſtate for life. 
And where theſe errors are alſo aggravated by apoſtacy, or per- 
verſion, where a perſon is reconciled to the ſee of Rome or pro- 
cures others to be reconciled, the offence amounts to high trea- 
ſons 2. Popiſli recuſants, convicted in a court of law of not 
attending the ſervice of the church of England, are ſubject to 
the following diſabilities, penalties, and forfeitures, over and 
above thoſe before - mentioned. They can hold no office or em- 
ployment; they muſt not keep arms in their houſes, but the 
ſame may be ſeiſed by the juſtices of the peace; they may not 
come within ten miles of London, on pain of 1001; they can 
bring no action at law, or ſuit in equity; they are not permitted 
to travel above five miles from home, unleſs by licence, upon 
pain of forfeiting all their goods; and they may not come to 
court, under pain of 1001. No marriage or burial of ſuch re- 
cuſant, or baptiſm of his child, ſhall be had otherwiſe than by 
the miniſters of the church of England, under other ſevere pe- 
nalties. A married woman, when recuſant, ſhall forfeit two thirds 
of her dower or jointure, may not be executrix or adminiſtratrix 
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ing, of a lay papiſt. But, 3. The remaining ſpecies or degree, 
via. popiſſu prieſts, are in a (till more dangerous condition. By 
ſtatute 11 e ra W. III. c. 4. popiſh prieſts or biſhops, celebra- 

ting maſs or exerciſing any parts of their functions in England, 
except in the houſes · of embaſſadors, arc liable to perpetual im- 
— And by the ſtatute 27 Eliz. c. a. any popiſh prieſt, 
. of the crown of Englund, who ſhall Come 
over hither from beyond ſea, or thall be in Bugland three days 
without conforming and taking the oaths, is guilty of high trea- 
Fon: and all perſons har bouring mee with- 
Er gy. 1432 £45 3» $054 336k = ah: +45 wy LE 
"ho. CIS aA N 3X-44.4 4 2 8 ee 
1 abe 600 againſt the papiſts, un- 
4 three ſeveral. claffes, of perſons profefſing the popiſh 
religion, popiſh recuſants convict, and popiſh prieſts. Of which 
the preſident Monteſquieu obſerves? that they are ſo rigorous, 
though not profeſſedly of the ſanguinary kind, that they. do all 
the hurt that can poſſibly be done in cold blood. But in anſwer 
to this it may be obſerved, (what foreigners who only judge 
from our ſtatute book are not fully ee . nord ___ laws | 

3 4 Sp. L. b. 19. c. 27. ag, h HH 10 
3 arc 
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were it would beweryidifficule to-excuſe them. For they are 
thor to be adeounted/for from their hiſtory,” and the urgency 
of che time hie produced them, than to be approved (upon 
#oooÞ review) ad a ſtamding ſyſtem of law. The reſtleſs machi- 
Nations of the jeſuits during the reign of Blizabeth, the turbu- 
lenee and uneafineſsiof the papifte-under the new religious eſta- 
bliſhment, and the boldneſs of their hopes and wiſhes for the 
m2—ü— 6 9901 ee roar wRIOE 


— Famer I. which — —2 
#t' 6redfioned the of new laws again the papiſts ; but 
deterred him from putting chem in execution. The intrigues of 
Adueen Henrietta in the reign of Charles I, the proſpect of a 

popiſh ſueceſſor in that of Charles II, the aſſaſſination- plot in 
the teign of king William," and the avowed claim of a popiſh 
* — ne erown, will account for the extenſion of theſe 
alties at choſe ſeverul periodo of dur hiſtory. But if a time 
| (ever arrive, and perhaps it is not very diſtant, when all 
— ſhall have vaniſhed, and the power and in- 
Hacnce of the pope ſhall become feeble, ridiculous, and deſpi- 
cable, not only in England but in every kingdom of Europe; 
it probably would not then be amiſs to review and ſoften theſe 
rigorous eflicts; at leaſt till the civil of the roman 
eatholies called again upon the legiſlature to renew them : for it 
to be left an the. breaſt of every mercileſs bigot, to 
drsg down the vengeance of theſe occafional laws upon inoffen- 
five, though miſtaken; ſubjects; in oppoſition to the lenient in- 
clinations'6f the eivil magiſtrate, and to the deſtruction of every | 
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perils from non- eonformiſts of all denominations, infidels, turks, 
jews, heretics, papiſts, and ſectaries, there are however two 
bulwarks erected; "called the as” "wa and teſt acts: by the 

Vo 1. IV. | former 


EY | Pravct, Book WW wm 
former of whichth6 perſon can be legally eee office 
relating to the government of ann dy er corporation, unleſs, 
within a 4welvemonth before, he has geceived- the ſacrament of 
the lord's ſupper according to the rites af the church of Eng- 
land and he is alſo enjoined to take che oaths of allegiance 
and ſupremacy at the ſame time that he takes the oath of office : 
or, in default of either of W ſuch election ſhall be 
void. The, other, called the teſt act , directe all officers civil 
and military to take the oaths and mHα, H he declaration againſt 
tranſubſtantiation, in the court of king's bench or chancery, 
the next term, or at the neut quarter ſeſſions, or (by ſubſequent 
ſtatutes) within fix - months, after their admiſſion; and alſo 
within the ſame time to receive the ſacrament of the lord's ſup- 
| per, according to the uſage of the church;of England, in _ 
55 to deliver into outta certificate thereof -figned. by: | fer 
and church- warden, and: alſoito: prove the ſame by — 
witneſſes ; upon ſorſeiture of 500 l, and diſability to hold the 
ſaid office. And af much the ſame nature. with: theſe-is the ſta - 
tute 7 Jac. I. S., which permits no perſons to be naturaliaed 
or reſtored in blood, hut ſuch as under go a like teſt: which teſt 
having been removed in 1753. Rĩn ſavour of the Jews,. was the 
on ſeſſion of F ſome precipitation. 
En, n ann #296, rey en ere os 
Tu e for: offences, which ſtrike at our national reli- 
gion, or the doctrine and diſcipline of the church of England 
in particular. I proceed now. to confider ſome | groſs impieties 
and general immoralities, which are taken notice of and pu 
by our municipal law 3 frequently in ooncurrence with the eccle- 
Gaſtical, to which the cenſure of many of them does alſo of tight 
appertain; though with a view ſomewhat. different; the ſpiri- 
tual court puniſhing all ſinful enormities for the ſake of reform- 
ing the private fiuner, pro ſalute animae ; while the temporal 
courts reſent eee affront * hein and en 8. 
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_ which all government muſt depend for ſupport, and eorrect more 


for the ein a . amendment. * 
we w ſpecies of bes ee Aer ,* VOY 
diatdy-againt God and religion, is that of 4/2ſþphemy againſt the 
_ Almighty, by denying his being or providence or by contu- 
melious reproaches of our ſaviour Chriſt. Whither alſo may be 
referred all profane ſeoffing at the holy ſcripture, or expoſing 
it to contempt und ridicule. Fheſe are offences puniſhable at 
common law by fine” and impriſonment, or other infamous cor- 
porul - puniſhment * : for 1 ar oh is e * Irony TS: of 
| England“. W „Daft i Mami! | 

Mw ai o Hatten | | 

V. Sovewfar allied to wits, though in ihe db OR 
is che offence of profane and'common fivearing and curfing. By 
the laſt ſtatute againſt which, 19 Geo. II. c. 21. which. 
all former ones, every labourer, ſailor, or ſoldier ſhall forfeit ry. 
for every profane outh or curſe, every other perſon under the de- 
gree of a gentleman 25. and every gentleman or perſon of ſu- 
perior rank 5; 5. to the poor of the pariſh; and, on a ſecond 
conviction, double; and, for every ſubſequent conviction, treble 
the ſum firſt forfeited ; with all eharges of conviction: and in 
default of payment ſhall be ſent to the houſe of correction for 
ten days. Any Juſtice of the peace may convict upon his own 
hearing, or the teſtimony of one witneſs; and any conſtable or 
peace officer, upon his own hearing, may ſecure any offender 
and carry him before a juſtice, and there convict him. If the 
juſtice omits his duty, he forfeits 5/, and the conſtable 407. 
And the act is to be read in all pariſh churches, and public cha- 
pels, the ſunday after every quarter day, on pain of 5 /. to be 
levied by warrant from any juſtice.. Beſides this puniſhment for 
taking God's name in vain in common difcourſe, it is enacted by 
ſtatute 3 Jac. I. c. 21. that if in any ſtage play, interlude, or 
ſhew, 4 name of the my . or any of the perſons therein, 
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VI. ASK rn wee eee dh Des-and e eurer 
r antient boaks are full, is a crime of which one knows 
not well what account to give. I mean tihie offence of witahoraft, 
conjuration, mchantnitnt, or ſorcery. To deny theipodlibility, nay, 
actual exiſtence, of witchcraft: and ſorcery, ãs at — 
contradict the revealed word of God, in various paſſages both of 
the old and new teſtament: and che thing itſelf is. a 4ruth to 
which every nation in the world hath in ũt's turn borne teſtimaor | 
ny, by either examples ſeemingly well atteſted, or prohihitory 
laws, which at leaſt ſuppoſe the poſſibility of a commerce with 
evil The evil daw puniſhes with death not only the ſor- 
oerers themſelves, but ulſo thoſe ho conſult them ; imitating 
an the former the expreſs Jaw of God *, thou ſhall not ſuffer a 
<< witch to live.” And our om laws, both before and ſinee the 
conqueſt, have been equally penal ; ranking this crime in we 
fame claſs with hereſy, and condemning both to the flames. 
The preſident Monteſquieu v ranks then alſo both together, but 
with a very different view: laying it down as an important 
anaxim, that we ought to be vety circumſpect in the praſecution 
of magic and hereſy”; becauſe the meſt unexeeptionable conduct, 
che pureſt morala, and the conſtant practice of every duty in life, 
are not a ſufficient fecurity againſt the ſuſpicion of crimes like 
«heſe. And indeed the ridiculous ſtories tat are generally told. 
and the many impoſtures and deluſions that haue been diſcovered 
in all ages, are enough to demoliſh all faith. in ſuch a dubious 
crime if the contrary evidence were not alſo extremely ſtrong. 
Wherefore it ſeems 40 be the -moſt : eligible way to conclude, 
With an ingenious writer: of. our own?, that: in general there has 
been ſuch a thingiaswitcheraft ; though one cannot Sire * 
120 any Particular modern inſtance of ĩt. 
| iH 9. 4. 18. apy 5. L. b. 12. K. f. 
* Exod. xi. 11. * Mr. Addiſon, Spec. N® 117. 
3 31ift. 447 : | 
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baute 33 Hen. VIII. c. 8. all witchcraft and ſorcery to be felony 
vithout dene of clexgy ; and again by ſtatute x Jac. I, C. 12. that 
all perſons aaveking any evil ſpirit, or conſulting, coyęnanting 
with, entertaining, employing, feeding, or rẽwarding any evil 
ſhitit; r faking Fee eee to be ule in 
nay Mitchcraft, ſorcery, charm, or ir 3 % killing or 
oiherwile: hurting any perſon by fi  infernal arts, ſhould | 
gpilty gf long without beaefir of clergy, and ſuffer death. An 
if any. pexſog.thould attempt by farcery,to diſcover hidden trea- 
tures, qr to Ow 3 — Se love, or 
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= e But 
.£ryne are now at end; our Je 


* of zuilice From, receiving informations of wit 
And accordingly it is, with us enacted by 2 5 1 
chat no proſecution, ſhall, for the future he carried on againſt any 
Herſon r conjugation, ayitcheraft, ſorcery, of. inchantment. But 
ahbe piſdemeſngr. of perſons pretending .to uſe witchcraft, tell 
fortunes, or diſcover ſtolen goods by Hill in the gecult. ſciences, 
is Qiill deſeryedly. puniſhed with n een et, ar 
Sanding ſpe. aides in che r 


N ie ee 3 
Hgious ampoſtors : ſuch as falſely pretend an extraordinary com- 


* Voltaire Sarl. Louis xiv. ch. 29. Mod. ſorcery and witchcraft among the erimos 
Univ. Hiſt. xxv. 215. Yet Vouglans (de puniſhable in France. 
Areit criminel, 353. 459.) fill reckons up 
„ | miſſion 
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As an offence 


their benefiees, both the 
forfeit double the value of the money or other corrupt conſide- 
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62 - Pose Bede 
miſſion ſrom heaven; or tertify and abuſe the people le with falſe 
denunciations' of judgments.” Theſe, ag tending 691 Abvert F ral 


religion, by bringing it into ridicule and ele t. ' 


are puri 
able by the temporal courts With fine, impriforment; Pa he ins 


4 W Plpand umiſtunent . "29, lis 
12 2 1 >: 9 75 8 Ait 3 * 412i; 1&3: * 3 tell 
VII. Bebe or the corrupt preſentation, of any Sig i 


ecclefiaſticat benefice for gift or reward, id alſo to be conſidered 
againſt religion; as well by feaſon of che facreds” 
neſs of the charge Which is thus Peoflsy bought and fold, as 
becauſe it is always attended with perjury in the perſon preſent- 
ed 1. The ſtatute 31 Eliz. c. 6. (Which, 0 fat as it relates — 
the forfelture of the right of prefentatich, was Conffdered in 4 
former book”) enacts, that if any patron, for money or any 
other corrupt conſideration or promiſe,” ditectly or indirectiß 
given, ſhall preſent, admit, inftitute, induct, inſtall, or collate 
any petfon to an eccleſtaſtical benefice or dignity, both the giver | 
and taker fhall forfeit two years value of the benefice or digni- 


ty ; one moiety to the king, and the other to any one who will 


ſite for the ſame. If perſons alſo corru 


pthy refign or-exchange 
giver and taker ſhall in like manner 


ration. And perſons who ſhall corruptly ordain or licence an +14 
miniſter,” or procure him to be ordained or licenced” (which is 


the true idea of ſimony) ſhall incur a like forfeiture of forty 


pounds; and the miniſter himſelf of ten pounds, beſides an in- 
capacity to hold any eccleſiaſtical preferment for ſeven years af- 


| terwards. Corrupt elections and reſignations in colleges, hoſpi- 
tals, and other eleemoſynary corporations, are alſo puniſhed by 


the ſame ſtatute. with forfeiture of the double value, vacati 
the place or office, and a deyolution of hs a= of action for 


that turn to the crown. 


J 2 > i : 
. Hawk. F.C. 7. 


q see Vol. II. pag. 279. 
13 Inft. 156, 8 * 
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IX. eg of the Lord's day, y, or Jebbath-bredking, 
is a _ginth "offente Againſt God and religion, Puniſhed by the 
municipal Jaws of England. For, befides the notorious 
and ſcandal, of permitting any ſecular buſineſs to be publicly 
IT day, . country profefling (chin, and 
the 3 "morals Which uſnaſty follows it's profanation, 
Teeping dae day in fever” nol 8 as U time öf felaxation and 
refrelliment as well as for püßlie worltip, is of admirable ſer- 
vice to” a Mate confidered merely 48 a Civil Inſtitütion. It huma- 
nizes by the help "of S and ſociety the manners of the 
lower es 3 ch would" otherwiſe degenerare into a ſordid 
ferocity and fivage felfifhnels of (pint + it enables the induſtrious 
workman to purſue his occupation in the enſuing week * 
health and cberfülnels it imprints ts on the minds of the people 
that ſenſe of their duty to God, ſo neceſſury to make them 7 
citizens ; but Which yet would be worn out and defaced by an 
bore rt continuance of labour, without any ſtated times of 
ling thera to the wo Skip "of heit maker. And therefore 
; W "of king Athelſtin * forbad* alt merchandizing on tlie 
| 1 day, under very ſevere penalties. * And by the ſtatute 

* VI. e. F. no fair or market {Hall be held on the principal 
Meals, good friday, or any ſanday | {except the four fundays in 
Harv eſt) on pain of forfeiting the 3 expoſed to ſale. And, 
Ang Fr es” fatite'; Car. 1. e, no al ſhall afcemble, out 
"2/0 f their own' pariſhes, for any 7 ſport whatſoever upon this day; 
l nor; in Uhr pa P Atiſhhes, Mall uſe any bull or bear baiting, inter- 
Tudes; plays, or other unlawful rg tent or paſtimes; on pain 
that _ offender mall pay 35. 44. to the poor. This ſtatute 
doeb no t prohibit, hut Ad impliedly allows, any innocent re- 
creation or atiuſement, Within their reſpective pariſhes, even on 
the lord's day, after divine fervice is over. But by ſtatute 
29 Car. II. c. 5. no perſon is allowed to wort on the lord's day, 
or uſe any 4 or barge; or expoſe any goods to ſale ; except 
meat in public a milk at certain hours, and works of ne- 
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by which time the, ſtatute preſumes 1 will — re- 


gained his ſenſes, and not * a to. do 3 A 22 
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1880 the licencing of ale-houſes, and N 55 
9 or the maſters of fuch houſe permitting t * 
XI. Tas Ia ane which I ſhall ation. mow 3 | 
"wr againſt. wiede, and AP: and 3 by che tem- 
| courts, is chat of open an ay Eagles #4 2 by 
my ing houſes of in fame, w is an indi6 le offence 
or by ſome grofly ſcandalous and public 4 "for =o 
the puniſhment is by fige and bene. In the yer 1650, 
when the. ruling; powers found it for their inteteſt to put on the 
r ſtrictneſos and pr 3 
s, nöt only: inceſt and wilful adultery were m ade capi 
crimes ; but allo the repeated | act of keeping a brothel, or com- 
mitting fornication, were (upon a ſecond conyiation)} made fe- 
lony 'without benefit of clergy . But at the reſtoration, when 
men from an abhorrence of the h of the late times fell 
into a contrary extreme, of De it was not thought 
proper to renew 2 law of ſuch unfaſhionahle rigour. And theſe 
offences have been ever fince left to the feeble coercion of the 
ſpiritual court, according to the cules of the canon law; a law 
which has treated the offence of incontinence, nay even adul- 
tery itſelf, with a great degree of tenderneſs and lenity ; owing 
-perhaps to the celibacy of, it's firſt compilers. | Ti, * 
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courts therefore take no cognizance of the crime of adultery, 
otherwiſe than as a private injury *. <2 15 Eg 


Bo r, before we quit this ſubject, we muſt take notice of the 
temporal puniſhment for having i gfard children, confidered in 
a criminal light; for with regard to the maintenance of ſuch 
illegitimate bob g. Which is à civil chern, we have formerly 
ſpoken at large”. By the ſtatute 18 Eliz. c. 3. two Juſtices may 
take order for the puniſhmenit of the mother and reputed father 
but what that puniſhnient! ſhall be, is not therein aſcertained : 
though the contemporary expoſition was, that a corporal puniſh- 
ment was intended . By ſtatute 7 Jac. I. c. 4. a ſpecific puniſh- 
ment (viz. commitment to the houſe of correction) is inflicted 
on the woman only. But in both caſes, it ſeems that the pe- 
unity wn only be inflicted, if the baſtard becomes chargeable 
to the pariſh : for otherwiſe the very maintenance of the child 
is cbnſidered ag a degree of puniſhment. By the laſt mentioned 
ſtavite the juſtices may commit the mother to the houſe of cor- 
redtion; 'there-to be puniſhed and ſet on work for one year; 
and, in caſe of a ſecond offence, till ſhe find ſureties never to 
offend again. ER. ti : - 
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170 co to ah faked: 4 out i hs, pre- 
. ceding chapter, we are next to conſider the offences mote 
immediately repugnant to that univerſal law of ſociety, which 
regulates the mutual intercourſe between one Rate and another; 
thoſe, 1 mean, Which are * animadverted 4 as s fuch, 
by the Engliſh law. = 


Tus law of nations is a item of roles, deducible by : natu- 
ral reaſon, and eſtabliſhed by univerſal conſent among the civi- 
lized inhabitants of the world“; in order to decide all difputes, 
to ate all ceremonies 2 civilities, and to inſure the ob- 
ſervance of juſtice and good faith, in that intercourſe which 

muſt frequently occur between two or more independent ſlates, 
and the individuals belonging to each *. This general law is 
founded upon this principle, that different nations ought in time 
of peace to do one another all the good they ean; and, in time 
of war, as little harm as poſſible, without prejudice to their 
own real intereſts ©. And, as none of theſe ſtates will allow a 
ſuperiority in the other, therefore neither can dictate or preſcribe 
the rules of this law to the reſt ; but ſuch rules muſt neceffarily 


* Ff: 1.1.9. We © Sp, L. b. 1. e. 3. 
See Vol. I. pag. 43. / | 


reſult 


| aa  WazxoNnGs. hes 6 
e thole giincipler/ of mund jufice, in which: all th 
learned of every nation agree: or they depend upon mutual 
compacts or treaties between the reſpective communities; in 
the conſtruction of which there is alſo no judge to reſort to, 
but the law of nature and reaſon, being the only one in which 
IEEE OA eee e which 
e eee reine zn 24 


* eee Nates this law, wherever it contradiet or.is no 
me for by the municipal law of the country, is enforced 
by the royal power: but ſince in England no royal power can 
r e e or ſuſpend the execution of the old, 
therefore the law of nations (wherever any queſtion ariſes which 
is properly the object of it's juriſdiction) is here adopted in it's 
full extent by eee and is held to be a part of the 
law of 1 And thoſe acts of parliament, which have from 
time to time been made to enforce this univerſal law, or to fa- 
cilitate the execution of it's deciſions, are not to be conſidered 
as introductive of any new rule, but merely as declaratory of 
the old fundamental conſtitutions of the kingdom ; without 
which it muſt ceaſe to be a of the civilized world. Thus 
ih mercantile queſtions, ' ſuch as bills of exchange and the like; 
in all marine cauſes, relating to freight, average, demurrage, 
inſurances, bottomry, and others of a fimilar nature; the la w- 
merchant *, which is a branch of the law of nations, is regu- 
| larly and conſtantly adhered to. So too in all diſputes relating 
to prizes, to ſhipwrecks, to hoſtages,” and ranſom bills, there 
is no other rule of deciſion but this great univerſal law, colle&- 
| ed from hiſtory and uſage, and ſuch writers of all nations and 

languages as are generally Free and allowed of. 


Bor, though. in civil tninlbdions and queſtions of property 
between the ſubjects of different ſtates, the law of nations has 
much ſcope and extent, as adopted by the law of England ; yet 
the Ln branch of our enquiries will fall within a narrow 

* See Vol. I. pag: 273- 
I 2 compaſs, 


2 
— — _— 
1 - - 8 
= * * o — — — - — 
— 2 Rr ——— X : = 
— — — ma * P 


—— 


N _ 


— — 82 — * _ - _— _ 
- I% b — 
— I -——> TO = I 2 
- —_ ” 2 * —— . ——— 9 — — RX 4 + 
— — — a — — bs - —. 2 — — — — 8. — - — — — 2 _ 2 — 
— — — — noo ; 4 — 4 — — — — - 
— — — — * . 
n — — — re K —— — x "X — 
— — 2 — — - — — — — — _ — - — 2 7 — 
— — — D — — — — — £ 
— 1 — * — * 
T - = mY - ch ———— - — 
= ” - - * 9 - — - 
— = — - — — 
7 = 


a — — 
- — * — — — — = 
— —— a +0 ew ww ts - - 
— 


= 
* 


Je 
1 = \ 4 * 
= | . L 
\ : | 117 ; 
Py = 
= * - 


- Povuve BO N. 
compaſs, as offences agginſt the law of nations can rarelysbe 
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Fences a 
nations: 
is an appeal 


the obſect of the criminal law of any particulat ſtate: For of- 
gainſt this law ard principally incident to ele 
in which caſe recourſe can only be had to war; which 
to the God of hoſts, to puniſh ſuch infractions of 
public faith, as are committed by one independent people againſt 
another: neither ſtate having any ſuperior juriſdiction to reſort 
to upon earth for juſtice. But where the individuals of any 


ſtate violate this general law, it is then the intereſt as well as 


duty of the government under which they live, to animadvert 


upon them with a becoming ſevotity, that the peace of the 
world may be maintained. For in vain would nations in their 


collective capacity obſerve theſe. univerſal rules, if private ſub- 
Jects were at liberty to break them at their own diſcretion, and 


involve the two ſtates in a war; It is therefore incumbent upon 
the nation injured, firſt to demand ſatisfaction and juſtice to be 
done on th offender, by the ſtate'to which he belongs ; and, 
if that be refuſed or neglected, the ſovereign then avows him- 


felf an accomplice or abettor of his ſubject's crime, and draws | 


upon his e the err of . war. 


TH »- principal offences 
verted on as ſuch by the municipal laws of England, are of 
three kinds; 1. Violation of ſafe-conducts; 2. Infringement 


- of We ons, oro of embafſadors ; ; and, 3. Piracy. 


I. As to the firſt, whntidn of 


ſofe-condutte or paſſports, ex- 


| prefily granted by the king or his embaſſadors * to the ſubjects 
of a foreign power in time of mutual war; or, committing 


acts of hoſtility againſt ſuch as are in amity, league, or truce 
with us, who are here under a general implied ſafe- conduct; 


theſe are breaches of the public faith, without the preſerva- 


tion of which there can be no intercourſe or commerce be- 
tween one nation and another: and ſuch offences may, ac- 
cording to the writers upon the law of nations, be a juſt ground 


o See vol. I Page 260, 
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ogainſt the law of nations, aniined- | 


Mn PT wens T 
fits) wks fide & lope. e dee af tbe: foroien | 
prince to cauſe juſtice to be done to his ſubjects by the very in- 
dividual delinquent, hat he muſt tequire it of the whole com- 
munity. And es during the cantinuance of any ſafe- conduct, 
either expreſs or implied, the foreigner 
of the king and the law; and, more eſpecially, as it is one of 
the articles of: magna carta, that foreign merchants ſhall be 
intitled to ſafe · conduct and ſecurity throughout the kingdom; 
there .is no queſtion but that any violation of either the perſon or 
property of ſuch foreigner: may be puniſhed by indictment in the 
name of the king, whoſe' honour is more particularly epgaged 
in ſupporting his own ſafe - conduct. And, when this malicious 
rapacity was not conſined to private individuals, but broke out 
into general hoſtilities, by the ſtatute 2 Hen. V. ſt. I. c. 6. break- 
ing of truce and ſafe conducts, or abetting and receiving the truce- 
breakers, was (in affirmance and ſupport of the law of nations) 
declared to be high treaſon againſt the crown and dignity 
of the king ; and conſervators of truce and ſafe - cοĩducts were 
appointed in every port, and impowered to hear and determine 
ſuch treaſons (when committed at ſea) according to the antient 
marine law then practiſed in the admiral's court: and, together 
with two men learned in the law of the land, to hear and determine 
according to that law the ſame treaſons, when'committed within 
the body of any county. Which ſtatute, fo far as it made theſe 
offences amount to treaſon, was ſuſpended by 14 Hen. VI. c. 8. 
and repealed by 20 Hen. VI. c. 11. but revived by 29 Hen. VI. 
c. 2. which gave the ſame powers to the lord chancellor, aſſo- 
ciated with either of the chief- juſtices, as belonged to the con- 
ſervators of truce and their aſſeſſors; and enacted that, notwith- 
ſtanding the party be convicted of treaſon, the injured ſtranger | 
ſhould have reſtitution out of his effects, prior to any claim of the 
crown. And it is farther enacted by the ſtatute 31 Hen, VI. c. 4. 
that if any of the king's ſubjects attempt or offend, upon the 
fea, or in any port within the king's obeyſance, againſt any 
ſtranger in amity, league, or truce, or under ſafe-conduct ; and 


9 Hen, HI.c. 30. See Vol. I. pag. 259, Ee. 3 
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perſon, or qoiling bis, or robbing 
bim of his goods; the lord chancellor, with any of the juſtices 


of either the king's-bench or common pleas, Os 
Ritutlon an, _ to be a to u e Ws. 1 


12 is to be obſerved; chat the ſuſpending "Wl he mr 
of 14 & 20 Hen. VI, and alſo the reviving act of 29 Hen. VI, 
ſo that it ſhould ſeem that, aftet the 
expiration of them all, the ſtatute 2 Hen. V continued.in full 


force: but yet it is conſidered as extinct by the ſtatute 14 Edw. IV. 
c. 4. Which revives and confirms all ſtatutes and ordinances, made 
beides the Seen df the Kouls of Yorks n brodkers ar 


leagues, and ſafe-conduQts, with an expreſs ex- 


amities, truces, 


iv. 


ception to the n of 2 Hen. V. But (however that may be) 


1 apprehend it was finally repealed by the general ſtatutes w 
Edward VI and queen Mary, for aboliſhing new-created trea- 
ſons ; though fir Matthew Hale ſeems to queſtion it as to — 4 
committed on the ſea . But bee ee Hen. VI 
remains in "we ſores to this day. 


n. * to the dichte '6f nee, which are alſo eſta 
bliſhed by the law of nations, and are therefore matter of uni- 


verſal concern, they have formerly been treated of at large. 


It may here be ſufficient to remark, that the common law of 
England recognizes them in their full extent, by immediately 
ſtopping all legal proceſs, ſued out throug 


h the ignorance or 
raſhneſs of individuals, which may intrench upon the immuni- 
ties of a foreign miniſter or any of his train. And, the more 


effectually to enforce the law of nations in this reſpect, When 


violated through wantonneſs or inſolence, it is declared by the 


ſtatute 7 Ann. c. 12. tht all proceſs whereby the perſon of any 


embaſſador, or of his domeſtic or domeſtic ſervant, may be ar- 


Teſted, or his goods diſtreined or ſeiſed, ſhall be utterly null and 


void ; and that all perſons proſecuting, ſoliciting, or executing 
ſuch proceſs, being convicted by. confeſſion or the oath of one 
1 Hal, P. C. 267. | See Vol. I. Page 6. 


witoef, 


- 


Ch. 3. WaronGs. 7n 
_ witnels, before the lord chancellor and the chief juſtices, or 

+] any two. of them, lf te e eee ee of 
nations, and diſturbers of the public repoſe ; and ſhall ſuffer · ſuch 
penalties and < puniſhment as the faid judges, or any two 
of them, Wall think ft. Thus, in caſes of out- 
rage, for which the law bath provided no ſpecial penalty, the 
legiſlature hath intruſted to the three principal judges of the 
kingdom an unlimited power of MEE NEC the . 
N 2 A oh 4) KY, 


dey, or gie ahi „ 
tio upon the bigh ſeas, is an offence againſt the univerfal law 
of ſociety; 2 pirate being, according to fir Edward 'Coke *, 

boſtis . humani generis. As therefore he has renounced all the be- 
nefits of ſociety and government, and has reduced himſelf afreſh 
to the ſavage ſtate of nature, by declaring war againſt all man- 
kind, all mankind muſt declare war againſt him: ſo that every 
community hath 4 tight, by the rule of ſelf-defence, to inflid 
that puniſhment upon him, which every individual would in a 

ſtate of nature. haye been otherwiſe entitled to do, for any in- 


. of n or . 1 


„ v dhe antie common "Jar, piracy, 4 . by a fub- 
| Jet, was held to be a ſpecies of treaſon, being contrary to his 
natural allegiance z and by an alien to be felony only : but now; 
 fince the ſtatute. of treaſons, 25 Edw. III. C. 2. it is held to be 
only felony in a fubjet'. F ormerly it was only cognizable by 
the admiralty courts, which proceed by the rules of the civil 
law ® „ But, it; being inconſiſtent with the liberties of the na- 
tion, that any man's life ſhould be taken away, unleſs by the 
judgment of his peers, or the common law of the land, the 
ſtatute 28 Hen. VIII. c. 15, eſtabliſhed a new juriſdiction for this 
| purpoſe ; which proceeds according to the courſe of the common. 
| purp and of which we ſhall ſay more hereafter. 


Ml. Lasur, n 


i See the eren of NYT s this ſtatute > 1 Bid. | 
Vol. I. pag. 255. = 1 Hawk. P. C. 98. 
k z Inf, 113. i — 
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| ſubject conitnits a 


from any foreign power; this, though it would only be ah ah 


clergy... By the fame 
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_ ting thoſe acts of robb ery depre: edation po! Teas, 
Which, if committed u upon 5 5 org have "ainounted | 1 "Felony 


there. But, V ſtatute e other. bets are . ma 
alſo: 48, by atute 11K. 12 1 ff (Ned natu! 

ny act of b Weg At 4 © 12 Das, Ae 
others of his 2 yy 8 fubjects, Ry NEE + a 'cormmantſic 


be conſtrued piracy-in a ſubject, .. 


of War in an alien, ſhall 
farther, any commander, or other Teafaring 


his truſt, and running away with any ſhip, 


pirate; or conſpiring to do theſe acts; or any. perſon. con 
the commander of a veſſel, to hinder him from fighting in de- 
fence of his ſhip. or to 3 a revolt e on board ; Tor each 
of theſe offences, be adjulged a pirate, felon, 5 5 robber; and 

all ſuffer death, whether be pribcipal or „ 0 By the 

ſtatute 8 0 TY, c. 24. the trading Vi w 
furniſhing them with ſtores « or ammunition, or filing out any 
veſſel for that purpoſe, or in any wiſe conſulting, combining, 
confederating, or correſponding with them ; or the forcibly 
boarding any merchant veſſel, 1809 without ſeifing or carrying 
her off, and deſtroying « or Growing any of the goods overboard ; 


ſhall be deemed piracy : and all acceſories to piracy, are de- 


clared to be principal SOS. and felons, without benefit of 
atutes alſo, (to encourage the defence 
of e veſſels againſt pirates) the commanders or ſeamen 


wounded, and the widows of ſuch ſcamen as are ſlain, in any pi- 


ratical engagement, ſhall be entitled to a bounty, to be divided 
among them, not exceeding one fiftieth part of the value of the 
cargo on board: and ſuch wounded Hal ſhall be entitled to 
the penſion of Greenwich hoſpital which no other ſeamen are, 
except only ſuch as have ſerved in a ſhip of war. And if the 
commander n behave cowardly, by not defending the ſhip, 


* x; Hawk, P. C. 100, 


if 


Sinks | | 


1 


perſon, brig 
_ ammunition, or goods; or yielding 5 up rasa to % : 


n pirates, or 


V bebe rh. 
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if the carries guns or arms, or ſhall diſcharge the mariner 
from fighting, ſo that the ſhip falls into the hands of pirates, 
duch commander — all his e and ſuffer ſix months 


en 0 are tha principal caſes, in which the ſtatute law of 
England interpoſes, to aid and enforce the law of nations, as a 
part of the common law; by inflicting an adequate puniſhment 
upon offences againſt that univerſal law, committed by private 
perſons. We ſhall proceed in the next chapter to conſider of- 
fences, which more immediately affect the ſovereign executive 
power of our own particular ſtate, or the king and govern- 
ment; which ſpecies of crimes. branches itſelf into a much 
larger extent, than either of thoſe of which we have already 
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caſion to mention the nature of allegian 


liege lord the king, in return for that protection which is afforded 
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HE third general diviſion of - crimes confiſts of ſuch, as 

more eſpecially affect the ſupreme executive power, ot 
the king and his goverament ; which amount either to-w total 
renunciation of that allegiance, or at the leaſt to a criminal ne- 
gle& of that duty, which is due from every ſubje& to his ſo- 
vereign. In a former part of theſe commentaries * we had oc- 
ce, as the tie or /gamen 
which binds every ſubject to be true and faithful to his ſovereign 


him ; and truth and faith to bear of life and limb, and-earthly 
honour; and not to know or hear of any ill intended him, with- 
out defending him therefrom. And this allegiance, we may re- 
member, was diſtinguiſhed into two ſorts or ſpecies : : the one 
natural and perpetual, which is inherent only in natives of the 
king's dominions; the other local and temporary, which is in- 
cident to aliens alſo. Every offence therefore more immediately 
affecting the royal perſon, his crown, or dignity, is in ſome 
degree a breach of this duty of allegiance, whether natural and 
innate, or local and acquired by refidence : and theſe may be 
diſtinguiſhed into four kinds; 1. Treaſon. 2. Felonies injurious 
to the king's prerogative. 3. Praemunire. -4. Other miſ priſions 


and contempts. Of which crimes the firſt and principal is that 
of treaſon. | 


Book I, ch. 10. T | 
REASON, 


Ch. 6. Oy 1 0 * OY 75 
+ DREASON, proditis, in it's "WO name (which is borrowed 
from the French) imports a betraying, treachery, or breach of 
faith. It therefore happens only between allies, faith the mir- 
tor: for treaſon is indeed a general appellation, made uſe of 
by the law, to denote not only offences againſt the king and 
government, but alſo that accumulation of guilt which ariſes 
whenever a ſu; poſes a confidence in a ſubject or inferior, 


perior re 
between whom and himſelf there ſubſiſts a natural, a civil, or 
even a ſpiritual relation; and the inferior fo abuſes that confi- 
dence, ſo forgets the obligations of duty, ſubjection, and alle- 
giance, as to deſtroy the life of any ſuch ſuperior or lord. 
This is looked upon as proceeding from the fame principle of 
treachery in private life, as would have urged him who harbours 
it to have conſpired in public againſt his liege lord and ſove- 
reign : and therefore for a wife to kill her lord or huſband, a 
ſervant his lord or maſter, and an eccleſiaſtic his lord or ordi- 
nary ; theſe, being breaches of the lower allegiance, of private 
and domeſtic faith, are denominated petit 8 But when 
diſloyalty fo rears it's creſt, as to attack even majeſty itſelf, it is 
called by way of eminent diſtinction high treaſon, alta proditio ; 


being equivalent to the crimen lagſae majeftatis of the Romans, as 
Glanvil* denominates it alſo in our r Engliſh law. 


As this is the higheſt civil crime, which (conſidered a as 2 
member of the community) any man can poſſibly commit, it 
ought therefore to be the moſt preciſely afcertained. For if the 
crime of high treaſon be indeterminate, this alone (ſays the pre- 
ſident Monteſquieu) is munen to make any government dege- 
nerate into arbitrary power*. And yet, by the antient common 
law, there was a great latitude left in the breaſt of the judges, 
to determine what was treaſon, or not ſo: whereby the creatures 
of tyrannical princes had opportunity to create abundance of 
conſtructive treaſons ; t is, to raiſe, by forced and arbitrary 


9. 7. ; * Sp. L. b. 12. e. 3. 
c. 2. ä 
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1 wenn into the crime and puniſhment of e 
which never were ſuſpected to be ſuch; Thus the accroaching, 


or attempting to exerciſe, royal power (a very uncertain charge) 


was in the 21 Edw. III. held to be treaſon in a knight of Hert- 
fordſhire, who forcibly aſſaulted and detained one of the king's - 


ſubjects. till he paid him go/*; a crime, it muſt be owned, well 


_ deſerving of puniſhment ; but which ſeems to be of a complexion 


very different from that of treaſon. Killing the king's father, 


or brother, or even his meſſenger, has-alſ fallen under the fame 
_ denomination *. The latter of which is almoſt as tyrannicil a | 


doctrine as that of the imperial conſtitution of Arcadius and 
Honorius, which determines that any attempts or deſigns againſt 


the miniſters of the prince ſhall be treaſon.*., But however, to 
prevent the inconveniences which began to ariſe in England from 
this multitude of conſtructive (an tout the ſtatute 25 Ede. III. 


ſhould be held to be treaſon: in like manner as the le Jus 
majeſtatis among the Romans, promulged by Auguſtus Caeſar, 


c. 2. was made ; which defines what offences only for the future 


comprehended all the antient laws, that had before been enacted 


to puniſh tranſgreſſors againſt the ſtate*, This ſtatute muſt 


therefore be our text and guide, in order to examine into the 
ſeveral ſpecies of high treaſon. And we ſhall find that it com- 


prehends all kinds of high treaſon under ſeven diſtin branches. 


1. „ Wurn a man doth compaſs or imagine the death of our 


lord the king, of our lady his queen, or of their eldeſt ſon 
« and heir.” Under this deſcription it is held that a queen reg- 


* 


Alis et conſiſtorio noftro interſunt, ſenatorum (Cod. 9. 8. 5.) 


nant (ſuch. as queen Elizabeth and queen Anne) is within the 


words of the act, being inveſted with royal power and entitled 
to the allegiance of her ſubje&s*: but the huſband of ſuch a 


© 1 Hal. P. C. 80. __ ſceleris, qua eFefum, puniri jura voluerunt) 
2 Britt. c. 22. 1 Hawk. P. C. 34.  ip/e quidem, utpote majeſtatis reus, gladio fe- 
5 Qui d nece virorum illuſtrium, gui con- riatur, bonis ejus omnibus Hes neſtro addict. 


etiam (nam et ipfi pars corporis noſtri ſunt) vel d Gravin. Orig. 1. f. 34. 
eujuſiibet poſtremo, qui militat nobiſcum, cogi=> 1 Fal. P. C. 101. 
faverit : (eadem enim ſeveritate voluntatem 


queen 


, 


XY 


, 


Chi. So . zones | 
ducen is not . within theſe words, "WY Ms no 

_ treaſon can be committed againſt; him *. The king here intend- 

_ ed is the king in poſſeſſion, without any reſpect to his title: 
for it is held, that a king de facto and not de jure, or in other 
words an uſurper that hath got poſſeſſion of the throne, is a 
EkEing within the meaning of the ſtatute; as there is a temporary 
allegiance due to him, for his adminiſtration of the government, 


and temporary protection of the public: and therefore treaſons 


committed againſt Henry VI were puniſhed under Edward IV, 
though all the line of Lancaſter had been previouſly declared 
1 by act of parliament. But the moſt rightful heir of 
the crown, or king 4e jure and not de facto, who hath never 
had plenary poſſeſſion of the throne, as was the caſe of the 
houſe of York during the three reigns of the line of Lancaſter, 
4s not a king within this ſtatute, againſt whom treaſons may be 
committed. And a very ſenſible writer on the crown-law car- 
Ties the point of poſſeſſion ſo far, that he holds *, that a king 

out of poſſeſſion is 0 10 far from having any right to our alle- 
giance, by any other title which he may ſet up againſt the king 
In being, that we are bound by the duty of our allegiance to 
reſiſt him. A doctrine which he grounds upon the ſtatute 
11 Hen, VII. c. 1. which is declaratory of the common law, and 
pronounces all ſubjects excuſed from any penalty or forfeiture, 
| which do aſſiſt and obey a king de facto. But, in truth, this 
; ſeems to be confounding all notions of right and wrong; and 
the conſequence would he, that when Cromwell had murdered 
the elder Charles, and uſurped the power (though not the name) 
of king, the people were bound in duty to hinder the ſon's re- 
ſtoration: and were the king of Poland or Morocco to invade 
this kingdom, and by any means to get poſſeſſion of the crown 
(a term, by the way, of very looſe and indiſtinct ſignification) 
the ſubje& would be bound 10 his allegiance to fight for his 
pada prince to-day, and by the ſame duty of allegiance to 
Gght againſt him to-morrow. The true diſtinction ſeems to be, 


* 3 Inſt. 7. i Hal. P. C. 106. 1 Hawk, P. C. 36. 
z Inft. 7. 1 Hal. P. C. 104. * 
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Ae ee a Henry the ſeventh does by no means cm- 
mand any oppoſition to a king de jure; but eri the obe- 
WL > dience paid to a king de facto. When therefore a uſurper is in 
3 W150 poſſeſſion, the ſubje& is excuſed and juſtified in obeying and 
- 0 giving him affiſtance : otherwiſe, under a uſurpation, no man 
could be ſafe ; if the lateful prince hag = right,to hang him for 
obedience to the powers in being, as the uſurper would certainly 
do for diſobedience. Nay farther, as the maſs oof people are im 
perfect judges of title, of which in all caſes poſſeſſion is prime 
facie evidence, the law compels no man to yield obedienc to 
that prince, vrhoſe right is by want of poſſeſſion rendered un- 
certain and diſputable, till providence ſhall think fit to interpoſe 
in his favour, and decide the ambiguous claim: and therefore, 
till he is entitled to ſuch allegiance by poſſeſſion, no treaſon can 
be committed againſt him. Laſtly, a king who has reſigned his 
crown, ſuch refignation being admitted and ratified in parlia- 
ment, is according to fir Matthew Hale no longer the object of 


4 | | treaſonꝰ . And the ſame reaſon holds, in caſe a king abdicates 
1 * the government; or, by actions ſubverſive of the conſtitution, 


1 virtually renounces the authority which he claims by that very 
conſtitution: ſince, as was formerly obſerved*, when the fact 
of abdication is once eftabliſhed, and determined by the proper 

judges, the conſequence neceflarily follows, that the throne is 
thereby vacant, and he is no longer king. | | 
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Lr us next ſee, what is a compaſſing or imagining - the death 
of the king, &c. Theſe are ſynonymous terms; the word com- 
paſs fignifying the purpoſe or deſign of the mind or will?, and 
not, as in common ſpeech, the carrying ſuch deſign to effect “. 
And therefore an accidental ſtroke, which may mortally wound 
the ſovereign, per infortunium, without any traiterous intent, is 
no treaſon : as was the _ of fir Walter Tyrrel, who, by the 


» 1 Hal. P. C. 104 _ ted by ade evident dt, was 3 pe- 

Vol. I. pag: 212. nal as homicide itſelf. (3 Inſt. 5.) 

r By the antient law compaſſing or in- 4 1 Fal. P. C. 107. 
tending the death of any man, demonſtra- 


command 


Ch. 6. Wow. „ 
command of king William Rufus, g at a hart; the y mr 
glanced againſt a 3 and killed the king upon the ſpot. 
as this compaſſing or imagination is an act of the mind, it na 
not poſſibly fall under any judicial cognizance, unleſs it be de- 
monſtrated by ſome: open, or overs, act. And yet the tyrant 
Dionyſius is recorded to Rave executed a ſubject, barely for 
dreaming that he had killed him; which was held for a ſufficient 
proc, that he had thought thereof in his waking hours. But 
ſuch is not the temper of the Engliſh law ; and therefore in this, 
and the three next ſpecies of treaſon, it is neceſſary that there 
appear an open or overt act of à more full and explicit nature, 
to convict the traitor upon. The ſtatute: expreſily requires, that 
the accuſed ** be thereof upon ſufficient proof attainted of ſome 
% open act by men of his own condition.” Thus, to provide 
weapons or ammunition for the purpoſe of killing the king, is 
held to be a palpable overt act of treaſon in imagining his 
death. To conſpire to impriſon the king by force, and move 
towards it by aſſembling company, is an overt act of 
the king's death; for all force, uſed' to the perſon of the king, 
in ĩt's conſequence may tend to his death, and is a ſtrong pre- 
ſumption of ſomething worſe intended than the preſent force, 
by ſuch as have fo far thrown off their bounden duty to their 
ſovereign : it being. an old obſervation, that there is generally 
but a ſhort interval between the priſons and the graves of princes. 
There is no queſtion alſo; but that taking any meaſures to ren- 
der ſuch: treaſonable purpoſes effectual, as afſembling and con- 
ſulting on the means to kill the mY is a en overt act of 
. 95978 


How i mew words, ſpoken W an individiel, and not re- 
| lative to any treaſonable act or defign then in agitation, ſhall 
amount to treaſon, has been formerly matter of doubt. We 
have two inſtances, in the reign of Edward the fourth, of per- 


WY FE * 1 Hal. P.C. 109. 
3 Plutarch. in yy Wy Hawk. P. CE 38. 1 Hal. P. CG 1 19. 


* 3 Inft, 12, | 
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ſtatute of Edward III, words ſpoł 
demeſnor, and no treaſon. For they may be ſpoken in heat, 
without any intention, or be miſtaken, e or miſ-remem- 
bered by the hearers; their meaning depends always on their 


e Y 


Book 9 


| folk chvcuted for treaſonable words: the one a dſtiren of Lon» 
don, who ſaid he would make his ſon heir of the cam, being 
the ſign of the houſe in which he lived the other a gentleman, 
wWhoſe favourite buck the King 'killed i in hunting, whereupon 
wiſhed it, horns and all, in the kings belly. Theſe were eſ- 
teemed hard caſes: and the chief juſtide Markham rather choſe 


to leave his place than aſſent to the latter judgment. But now 
it ſeems clearly to be agreed, that, by Pu common law and the 


en amount only to a high miſ- 


connexion with other words, and things; they may ſignify dif- 
ferently even according to the tone of voice, with which they 
are delivered; and ſometimes filence itſelf is more expreſſive 


chan any diſcourſe. As therefore there can be nothing more 


nr me and ambiguous than words, it would indeed be un- 
reaſonable to make them amount to high treaſon. And accord 
ingly in 4 Car. I. on a reference to all the judges, concerning 
ſome very atrocious words ſpoken by one Pyne, they certified 
to the king, that though the words were as wicked as might 
be, yet they were no treaſon: for, unleſs it be by ſome par- 
« ticular ſtatute, no words will be tfreaſon?.” If the words be 
ſet down in writing, it argues more deliberate intention; and 
it has been held that writing is an overt act of treaſon; for 
fſeribere eft agere. But even in this cafe the bare words are not 
the treaſon, but the deliberate a& of writing them. And ſuch 
writing, though unpubliſhed, has in ſome arbitrary reigns con- 
victed it's author of treafon : particularly in the caſes of one 


Peacham a clergyman, for treaſonable paſſages in a ſermon ne- 


ver preached*; and of Algernon Sidney, for ſome papers found 
in his cloſet : which, had they been plainly relative to any 
previous formed defign of dethroning or murdering the king, 
might doubtleſs have been properly read in evidence as overt 


x 1 Hal. P. C. 115. * Ibid. 
7 Cro, Car. 125. 


he 


acts 


. 4 


n | Wawel ʒß„ * 


aQs of 'that treaſoh, which vas ſperiully 14id in the indifdment- 
But, being merely ive, without any intention (ſo far as 
2 of making any public uſe, of them, the cbuvicting 
the authors of treaſon! upon ſuch an inſufficient foundation has 
| been difapptoved. Peschäm was therefore patdoned : 
and; though Sidney indeed was executed; yer it was 55 the ge- 
neraſ diſcontent of che nation; an@ his attainder was afterwards 
reverſed by oe There was" then nö manner of doubt, 
but that the pablicxtion of wel a treaſonable writitg was a ſuf- 


fieient overt- act of tfeaſom at the 'comttivn law ® ; n 
late een that has bovis queſtions.” 


2 Fus Abend bebe of teal) is, «x Pint do lite 
_ «« the King's compationf of the kings eldeſt d unmarried, 
_ BY the Kibg's 


or the wife of the king's eldeſt f6n'atidl heir.” 
compatiion is meant his wife; and by violation is utiderſtood 
carnal knowlege, as well without force,” af with it: and this is 
higir tręaſbn in both parties, if boch be coriſenting'; as ſome of 
the wiycs of Henry che eighth by fatal expetience evinced. The 
plain intehtion of this law is to guard the blood royal from any 
ſuſpicion of baſtardy whereby” the ſucbeſſion to the crown might 
be rendered dubious: and therefore, When this reaſon ceaſes, the 
law ceaſes with' it; for to violate a queen or princeſs dowager is 
held to be no treaſon : in like manner as, by the feodal law, it 
was a felony and attended with a forfeiture of the flef, if tlie 


vaſal vittated the Wiſc or or daughter of his lord “; but not ſo, if 
he why vitiated his widow*.- 


3. Fu third ſpecies o that 10 & if, a nid do levy War 


4 Tan our lord the king in his realm. And this may 5 done 
by taking arms, not only to dethtone the king, but under pre- 
tenge to reform religion, or 'the laws, or to remove evil coun- 
ſellors, or other grievances Whether rear or retended . For the 


law dees not, neither 0 permit any private man, or ſet of 


4 Foſter. 198. 4 Feud. I. l. t. 5 
en. 1 Hawk. P. C. 38. * Ibid. t. 2112. 
Inſt. 9. ; f 1 Hawk. P. C. 37. 
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men, to Jnterfers forcibly, :in; matters of. ſuch W ir 
_ op as it has eſtabliſhed a, ſufficient power, for theſe pur - L 
| . poſes, in the high court of parliament W e does the con- [4:4 
4 Miyrion: jaſtify any private Of, pat ſiſtance for private or 
3" _ particular grievances ; though e r - national: oppteſſion he 
nation bas very juſtifiably riſen as one man, to vindicate the . 
| 3 original contract ſubſiſting between the king and his People. 
. : To. reſiſt the king's forces by defending a caſtle. againſt chem, is 
_ - | a leyying of War: and ſo is an inſurtection wich an avowed de- 
fign to pull down all incloſures, ; all brothels, and the like ; the 
unjvertality of the deſign making it a rebellion againſt the ſtate, . 
an uſurpation of the powers of government, and an inſolent 1 in- 
vaſion of the king's authority. But a tumult with a: view to 
pull down a particular houſe, or lay open a particular ineloſure, 
amounts at moſt to a rigt ; chis being no general defiance of 
public government. So, if two ſubjects quarrel and levy war 
againſt each other, (in that ſpirit of private War, which prevail- 
2 ed all oyer Europe in the early feodal times) it is only a great 
riot and contempt,. and. no treaſon. Thus it happened between 
the carls of Hereford and Gloceſter in 20 Edw. I. Who, raiſed; 
| each.a little army, and committed, outrages,, upon. each others. 
. | lands, burning houſes, attended with the loſs of many lives: yet 
this was held to be no high treaſon, but only a great miſdemeſ- 
nor j. A bare conſpiracy to levy war does not amount to this 
ſpecies of treaſon; but (if particularly pointed at the perſon of 
the king or his government). it falls within the be of ane, | 
paſſing or imagining the king's death. 
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4. I a man be adherent to the king's enemies iv his 
« realm, giving to them aid and comfort in the realm, or elſe- 
« where,” he is alſo declared guilty of high treaſon, This muſt 
likewiſe be proved by ſome overt act, as by giving them intel- 
ligence, by ſending them proviſions, by ſelling them arms, by 


treacherouſly ſurrendering a fortreſs, or the like *. By enemies 
i | 8 1 Hal. P. C. 132. ; 3 Inft. 9. Foſter, 211. 213. nl] 


b Robertſon Cha. V. i. 45. 286. 1.” + ® 20M. 80s | OE 
5 1 Hal. P. c. 36. ee 5 | | 


Ch. 620. fo n $. ee 0 
bk her ere underſtood t the. ſubjects of. foreign 885 1 en 
| W open war. As to foreign pirates or robbers,; who may 
appen to inyade our coaſts, without any open. hoſtilities be- 
| tween their. nation "and our OWN, and without any commiſſion 
from any prince or ſtate at enmity with the crown of Great 
Britain, the giving 177 75 any aſſiſtance is alſo clearly treaſon; 
5 either i in the light « ering to the ublic. enemies of the king 
| and kingdom , or elle in 1 — of levying war againſt his majeſ- 
ty. And, 4 indiſputably, the. ſame. acts of adherence or 224 
hk {when applied to foreign enemies) will conſtitute treaſon 
under this, branch of the ſtatute, Will (when, afforded to our. 
own fellow-ſubjeRs i in aof rebellion at home) amount to high 
treaſon under the deſcription, of levying war againſt the king. 
But to relieve a rebel, fled out of the kingdom, is no treaſon: : 
for the ſtatute i is taken ſtrictiy, and a rebel is not an enemy; an 
enemy being always the ſubject of ſome. foreign prince, and 
one who owes no allegiance to the crown of England. And 
if a perſon be under circumſtances, of actual y 5 and con- 
ſtraint, through a .well-grounded apprehenſion of injury to his 
life or perſon, this fear or compulſion will excuſe his even join- 
ing with cither rebels or enemies in the kingdom, AUD: he 
leaves them whenever he hath a ſafe opportunity *. 


* 


Ir a man counterfeit the king's great or privy feat,” 
. this | is. alſo high treaſon. But if a man takes wax bearing the 
impreflion of the great ſeal off from one patent, and fixes it to 
another, this is held to be only an abuſe of the ſeal, and not a 
counterfeiting of it; as was the caſe of a certain chaplain, who 
in ſuch manner framed a diſpenſation for non- reſidence. But 

the knaviſh artifice of a lawyer much exceeded this of the di- 
vine. One of the clerks in chancery glewed together two pieces 
of parchment.; on the uppermoſt of which he wrote a patent, 
to which he regularly obtained the great ſeal, the label going 
through both the Ki He then diſſolved the cement; and 


75 ! Foſter. 219. S * 1 Hawk. P. C. 33. 
2 . o Foſter, 216. * 


L 2 | taking 


: 


5 off che ks ALAN K ſkin — 
written a on the blan wrote a 
7 of a die tent i er + 
' as true. This 75 held 0 counterfeitin 8 the great ſeal, but 
= a great miſprilian; ; and fir Edward ? mentions it IO 
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05 Tx fixth 1 cies of treaſon s ths Ring” 1 4 8 
man comer he king's money; and if a man bring falſe 
« money into the realm counterfeit to the money of England, 
„ knowin g the money to be falſe.” As to the firſt h, coun- 
Eu- The kings money: ; this ig, treaſon, whether the falſe 

ey be utt in payment or pot, Alſo if the king's own. 
Jenn alter the. Aaklaart or alloy eſtabliſhed by law, it : trea- 
ſon: But gold and filver money only are held to be within this 
ſtatute . With regard hkewiſe to the ſecond branch, importin 
fpreign counterfeit money, in order to utter it here; it is hel 
that uttering it, without i porting it, is got within the Dope, . 
But of this we hall Fele ſay more. 


7. Tu E ht ſpecies of treaſon, 80 by this 8 is, 
« if a man ſlay the ch chancellor, treaſurer, or the king's juſtices. |; 
« of the one bench of the other, Juſtices in eyre, or juſtices of; 
« aſſize, and all other juſtices affigned * to hear and determine, 
«« being in their places doing their offices.” Theſe high magiſ- 
trates, as they repreſent the king 8 majeſty during ©, execution, 
of their offices, are therefore for the time equally regarded by 
the law. But this ſtatute extends only to the actual killir of 
them, and not to wounding, or a bare attempt to kill them. It 
extends alſo only to the officers therein ſpecified ; and therefore. 
the barons of the 0 as ſuch, are not win, the . 
tection of this 201. | 


* 


Tuus careful was the U in the reign of Edward the 
third, to ſpecify and reduce to a PO the Vague notions of 


y 3 Inſt. 16. | r hid. * 
11 Hawk, J. C. 42. 2 a * 1 Hal. P. C. 231; 


treaſon, 
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- treaſany, that, had formerly, prevailed. in- our Gute, but the act 
« treaſon, may kappen in-tiwee to bone, which cannot be thought 
_ «© of nor;; declared as. preſent, it is accorded; that if any ot 


other 
«« caſe, ſuppoſed to be $reaſotig: which is not above fpeeified, doth 


happen before any judge the judge ſhall tarry without going 
Ito judgment of "the treaſon; till the eauſe be ſhewed and de- 
«4 clared before the king and his partiament, whether it ought 
« to. be judged treaſon, or other feloty.” Sir Matthew Hate is 
very; high in his encomiums on the great wiſdom and care of the 
parliament, in thus keeping; judges within the proper bounds and 
limits of this act, hy not ſufftring them to run out (upon their 
own opinions) into conſtructive treaſons, though in caſes that 
ſeem to them to have a like parity of reaſon; but reſerving 
them to the deciſion of parliament. Fhis is a great ſecurity to 
the, public, the judges, and eyen this ſuered act itſelf ; and leaves = 
a weighty, mements. to judges to be careful, and not overhaſty 
in letting in treaſons by conſtruction or interpretation, eſpecially 
in new caſes, that have not been reſolved and ſettled. 2. He 
obſerves, that as the authoritative deciſion of theſe caſus omiſt 
is reſcryed-to the king and parliament, the moſt regular way to 
do it is by a new declarative act: and therefore the opinion of 
any one or of both houſes, though of very reſpectable weight, 
is not that ſolemn declaration referred to by this act, , 
criterion for judging of e W N I 


Ws chene of this power, ndt indeed a ene pie 
by the ſtatute of Edward III, but conſtitutionally inherent” 
in every ſubſequent parliament, (which cannot be abridged of 
any rights by the act of a precedent one) the legiſlature was ex- 
tremely liberal in declaring new tteaſons in the unfortunate reign 
ot king Richard the ſecond: as, particularly, the killing of an 
embaſſador was made ſo z which ſeems to be founded upon better 
_ reaſon than the multitude of other points, that were then ſtrained 
up to this high offence: the moſt arbitrary and abſurd of all 


21 Hal. P. C. 259. 


which 


*: i ew 
(which: was by che ature 1 Nie If c. genden ade the bare 
purpoſe and intent of killing or depoſing the king, Without —4 
Get act to demonſtrate it, high treaſon. And Vet o Hittle effect 
| have, oxer-violent laws to prevent any crime, that "within two 
| years afterwards this very pritice was 'bothidepoſed and murdered. 
And, in the firſt-year of his ſucceſſor's reign; an act was paſſed *, 
reciting © chat no man knew how he bughit to behave" KtuſclE, 
« to do, ſpeak, or ſay, for doubt of ſuch pains of treaſon: and 
«« therefore it was accotded that in no time to come any treaſon 
be judged, otherwiſe: than was ordained by the tat of king 
Ed ward the third. This at once {wept away "the whole load 
of ee enen, invistuced* in nn dure! of RENE the 


* 
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By T eee the er Heary'the fourth and 
n Mary, and particularly in the bloody reign” of Henry the 
eighth, the ſpirit of inventing new and ſtrange treaſons was 1 
vived; among which we may reckon the offences of clipping 8 
money; breaking priſon or reſcue, when the priſoner is com 
mitted for treaſon; burning houſes to extort money; ſtealing! 
cattle by Welchmen; counterfeiting foreign coin; wilful poi- 
ſoning; execrations: againſt the king; calling him opprobrious . 
names by public writing; counterfeiting the ſign manual or 

ſignet ; refuſing to abjure the pope ; deflowering, or marrying 
without the royal licence, any of the king's children, ſiſters,” 
aunts, nephews, or nieces ; bare ſolicitation of the chaſtity of 
the queen or princeſs, or advances made by themſelves ; mar- 
rying with the king, by a woman not a virgin, without pre- 
viouſly diſcovering to him ſuch her unchaſte life; judging or 

believing: (manifeſted by any overt act) the king to have been 
lawfully married to Anne of Cleve; derogating from the king's 
royal ſtile and title; impugning his ſupremacy; and aſſembling 

riotouſly to the number of twelve, and not diſperſing upon pro- 

clamation: all which new-fangled treaſons were totally abro- 
gated by the ſtatute 1 Mar. c. 1. which once more reduced all 


1 Stat. 1 Hen. IV. c. 10. 
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treaſont to the ſtandard of the ſtatute 25 Edw. III. Since which 
time, though? the legiſlature has been more cautious in creating 
new offences of this kind, yet the number is ee, 
Ne as we ſhall find upon a ſhort review. 
\ UNIT // pion 1117 on 
Tub ny treaſons, created gabe w Wale 1 Mar. c. 1. 
and not compretiended under the deſcription” of ſtatute 25 Edw. 
III, I hall bm prize uüder three heads. 1. Such as relate to pa- 
piſts. 2. Such as relate to falſifying the coin or other royal ſig- 
nature 3. Such as are created for the ſecurity of the ee 
nt ersten nden eee Wen 
1. Tur fiſt ee n to ne, Was confidered 5 in the 
eee chapter, among the penalties incurted by that branch 
of non- conformiſts to the national church; wherein we have 
only to remember that by ſtatute 5 Eliz. c. 1. to defend the 
pope's juriſdiction in this realm is, for the firſt time, a heavy 
miſdemeſnor; and, if the offence be repeated, it is high trea- | } 
_ ſon. Alſo by ſtatute 27 Eliz. c. 2. if any popiſh prieſt, born in | 
the dominions of the crown of England, ſhall come over hither 
from beyond the ſeas; or ſhall tarry here three days without 
_ __ conforming” to the church; he is guilty of high treaſon. And 
by ſtatute 3 Jac. I. c. 4. if anꝶ natural "ru. ſubject be with- 
drawn from His alleginnes, and reconciled to the pope or ſee of 
Rome, or any other prince or ſtate, both he and all ſuch as 
procure ſuch reconciliation ſhall incur*the guilt of high treaſon. 
Theſe were mentioned under the diviſion before referred to, as 
ſpiritual offences, and I now repeat them as temporal ones alſo: 
the reaſon of diſtinguiſhing theſe overt acts of popery from all 
others, by ſetting the mark of high treaſon upon them, being 
certainly on a civil, and not on a religious, account. For every 
popiſh prieſt of courſe renounces his allegiance to his temporal 
ſovereign upon taking orders; that being inconſiſtent with his 
new engagements of canonical obedience to the pope : and the 
fame may be faid of an obſtinate defence of his authority here, 
or a formal reconciliation to the ſee of Rome, which the ſta- 
tute 


hy. a Py ths 8 » 
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and therefore, beſides. being reconciled e 
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2. Wirn regard to treaſons relative to the cam * — : 
| /ignatures, we may recollact that the only two. offegges reſpefting 5 
the coinage, which are: made treaſon by ie e Edw. I. 
are the actual eounterfeiting the gold and filyes coin. of this king- 
dom; or the importing ſusb cauntexſeit money with intent to 
utter it, knowing it to bs falſe. But theſe: not Being found-fuf+. i 
ficient to reſtrain the evil, practices of nen, d falſe moneyera, 
-_ bther ſtatutes have been fince made for that purpoſe. The crime 
- itſelf is made a ſpecies of high treaſom 3 ad Heing a brach of al- 
: legiance, by, ipfringing the king's. prerogative, and aſſuming one 
of the attributes of the ſoyercign, to whom alone it belongs to 
ſet the value and denomination: of coin made at home, or: to fix 
the curreneꝝ of foreign money: and beſides, as all money which 
bears the ſtamp of the kingdom. is ſent into the world upon the 
public faith, as cont metal of a particular: weight and ſtan - 
- I dard, whaever: falfifies this is an: offender againft the: tate, by 
"A contributing to render that public faith ſulpeRed. - And upom 
the ſame 3 by a law of the emperon Conſtantine”, falſe 
coiners were declared guilty. of high treaſon, and were: cn 
demned to be burned alive: as, by the laws of eee all 
counterfeiters, debaſers. and diminiſbats: of> the current D 
Were ſubjectod to capital: puniſhment. Howerer, it N £ 
owned, that this methad: of / reaſoning. is. a litYe-overitrained:: | 
counterfeiting or debaſing the coin being uſually practiſed, rather 
for the ſake of private and unla ful luare than out of any diſ- 
affection to the ſovereign,. And therefore both this and it's kind- 
red ſpecies of treaſon, that of counterfeiting. the ſcals ol the 
crown or other royal ſignatures, ſeem: bettet denominated by the 
later civilians a branch: of the crimen fali or forgery (in which: 
they are followed: by Glanvilꝰ, Bracton !?, and Freed; than vp" 
C. 9. 24. 2. Cod, Theod: de falſa moneta, YT 14. 4. 7. 


. | | 8 J. 3. c. 3. 9. 1 & 2. 
S Pott. Ant. I, 1. c. 26. 2A 8 J. 1. c. 22. | 


Con- 


cb N Wiese, 1 80 3 

Sass and our Edward the third, 2 Seed of the crimen 
laeſat majeftatis or high treaſon, For this confounds the diſtinc- = 

tion and proportion of offences ; and, by affixing the ſame ideas | | 
of guilt upon the man who coins a leaden groat and him who "= 
aſſaſſinates his ſovereign, takes off from that horror which ought __ = 
to attend the very mention of the crime of high treaſon, and "v0 
makes it more familiar to the ſubject. Before the ſtatute 
25 Edw. III. the offence of counterfeiting the coin was held to 
be only a ſpecies of petit treaſonꝰ: but ſubſequerit acts in their 
new. extenſions of the offence have followed Ke example of that, ' 
and haye made it equally high treaſon as an endeavour to ſubvert | | 
"oy * E not ram” equal i in it's puniſhment. I 
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* We * conſequence of. th ptinelple thus . the ſtatute 
1 Mar. c. 1. having at one blow repealed all intermediate trea- 
ſons created fince the 25 Edw. III. it was thought expedient by 
ſtatute 1 Mar. ſt. 2. c. 6. to revive two ſpecies thereof; viz. 
1. That if any perſon falſely forge or counterfeit any ſuch kind 
of coin of gold or ſilver, as is not the proper coin of this realm, 
but ſhall be current within this realm by conſent of the crown; 
or, 2. ſhall falſely forge or counterfeit the Ggn manual, privy 
ſignet, or privy ſeal; fuch offences ſhall be themed high treaſon. 
And by ſtatute 1 & 2 P. & M. c. 11. if any perſons do bring 

into this realm ſuch falſe or counterfeit foreign money, being 

current here, knowing the ſame to be falſe, and ſhall utter the 

ſame in payment, they ſhall be deemed offenders in high trea- 
ſon. The money referred to in theſe ſtatutes muſt be ſuch as is 
abſolutely current here, in all payments, by the king's procla- 
mation; of which there is none at preſent, Portugal money 
being only taken by conſent, as approaching the neareſt to our 
ſtandard, and falling in well enough with our diviſions of money 
into pounds and ſhillings: therefore to counterfeit it is not high 
treaſon, but another inferior offence. Clipping or defacing the 
genuine coin was not hitherto included in theſe ſtatutes ; though 
an offence equally pernicious to trade, and an equal inſult upon 


» 2 Hal. P. C. 224. | 


8 Pie 25 Boes w. 
- the prerogative, as well as. perſonal affront to the ſovereign; 
2 whoſe very image ought to be had in reverence by all loyal ſub- 
And therefore, among the Romans, defacing or even 
Tnettivig down the emperor's ſtatues; was made treaſon: by the 
Julian i law ; together with other offences of the like ſort, ac- 
| cording to that vague appendix, © aliudve quid fimile ſj admiſerint.” 
And now, in England, by ſtatute 5 Eliz. c. 11: clipping, waſhing, 
rounding, or filing, for wicked gain's ſake, any of the money 
of this realm, or other money ſuffered to be current here, ſhall. 
be adj judged high treaſon; and by ſtatute 18 Eliz. c. 1. the ſame 
offence is deſcribed in other more general words; | viz. impair- 
ing, diminiſhing, falfifying, ſcaling, and lightening ; and made 
liable to the ſame penalties. By ſtatute 8 & g W. III. c. 26. 
made perpetual by 7 Ann. c. 25. whoever ſhall knowingly make 
or mend, or affiſt in ſo doing, or ſhall buy or ſell, or have in 
his poſſeſſion, any inſtruments proper only for the coinage of 
money ; or ſhall convey ſuch inſtruments out of theking's mint; 
ſhall be guilty of hig h treaſon : which is by as ay ſevereſt 
branch of the coinage law. The ſtatute goes on farther, and 
enacts, that to mark any coin on the edges with letters, or 
otherwiſe, in imitation of thoſe uſed in the mint; or to colour, 
gild, or caſe over any coin reſembling the current coin, or even 
round blanks of baſe metal; ſhall be conſtrued high treaſon. 
And, laſtly, by ſtatute 15 & 16 Geo. II. c. 28. if any perſon 
colours or alters any filver current coin of this kingdom, to 
make it reſemble a gold one; or any copper coin, to make it 
_ reſemble a filver one; this is alſo high treaſon : but the of- 
fender ſhall be pardoned, in caſe he diſcovers and convicts two 
other offenders of the ſame kind. 
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TI x other new ſpecies of high treaſon is ſuch as is crea- 


A for the ſecurity of the proteſtant ſucceſſion, over and above 
ſuch treaſons againſt the king and government as were com- 


prized under the ſtatute 25 Edw. III. For this purpoſe, after 
the act of ſettlement was made, for transferring the crown to 


< Ff. 48. 4. 6. 
the 


4 
„ SI RO tua it was enacted by ſtatute 


42 2% W. III. c. 3, that the pretendod prinee of Wales, Who 


Was then thirteen years of age, and had aſſumed the title of 
king James III, ſhould be attainted of high treaſon; and it was 

made high treaſon for any of the king's ſubjects by letters, meſ- 
ſages, or otherwiſe, to hold correſpogdange with him, or any 


knowing the fame to be for his ſervice. And by Ratute 17 Geo. IL 
9. 39. it is enacted, that, iß any of the ons of dhe pretender 
ſhall land or attempt to. land in this, kingdom, or be found in 
Great Britain, or Ireland, or any of the dominions belonging 


Ecker the pains thereof, And to 


; with. them, or re- 


. mit money for their uſe, is made high treaſon in the ſame man- 


ner as it was, to correſpond with the father. By the ſtatute 

* Ann. ſt. 3. C. 7. if any perſon ſhall endeavour to deprive or 
any perſon, being the next in, ſucceſſion: to the crown 
—— RI os the act of ſettlement, from ſuc- 
 cecding to the crown, and thall-maliciouſly and directly attempt 
the ſame by; any overt act, ſuch, offence: ſhall. be high treaſon. 
And by ſtatute. 6, Ang. C. 7. if any perſon; ſhall maliciouſly, ad- 
viſedly, and directly, by writing or printing, maintain and af- 
firm, that any other perſon hath any right or title to the crown 


of this realm, otherwiſe than according to the act of ſettlement; 


or that the kings of this realm with the authority of parliament 
are not ahle to make laws and ſtatutes, to bind the crown and 
the deſcent thereof; ſuch; perſon, hall be guilty, of high treaſon. 
This offence (or. indeed maintaining this doctrine in any wile, 


chat the king and parliament cannot limit che crown) was once 


before made high treaſon, by ſtatute 13 Eliz. c. 1. during the 
life of that princeſs, And after her deceaſe it continued a bigh 
miſdemeſnor, puniſhable with, forfeiture, of goods and chattels, 
even in the moſt flouriſhing aera of indefeaſible hereditary right 
and jure diuino ſucceflion. But it was again raiſed into high 
treaſon, by the ſtatute of Anne before-mentioned, at the time 
of a "PQ Iavafiog in favour. of the. then pretender ; and 

£ if WNT upon 


„ | 9 


Perſon. employed b him, or to remit anꝝ money for his uſe, 


the; ſame, he ſhall, be judged attainted of high treaſon, and 


. TOR" 1 Pen 60 
upon this ſtature one Matthews, a printet, Was convicted and 


executed in 17 19, for anne a e ow 
| att egg e 46 T7 OR Ki wa bole Ane 
n W for the 4 of Genen or Ae majeftatis, in 

n it's branches; which conſiſts, we may obſerve, originally, 
in groſſly counteracting that allegiance, Which is due from the 
ſubfeck by either birth or reſidence: though, in ſome inſtances, 
the zeal of our legiſlators to ſtop the progreſs of ſome highly 
pernicious practices has occaſioned them a little to depart from 


this it's primitive idea. But of this enough has been hinted 


already: it is now ra al mn from defining 5 Sogn; '® 


ee V, f. e ere, LAY ated TR, We p 
Netten gte 910415404 apt) itt bien 
ar puniſhnient of high REST in and is very ſolemn 
wad) terrible. 1. That the offender be drawn to the 8. 


and not be carried or walk; though uſually 4 fledge or Kutdte 
is allowed, to preſerve the offender from the extreme' torment 


of being dragged on the ground or pavement*. 2. That he be 


hanged by the neck, and then cut down alive. 3. That his en- 


trails be taken out, and burned, while he is yet alive. 4. That 


his head be cut off. 5. That his body be divided into fou 
N 6. That his head and er er e be” at the” g's dif- 


bi Tas king i may, ond er goth, i, diſcharge a al the i pſi 
except beheading, eſpecially where any of noble blood are at- 


tainted. For, beheading being part of the judgment, that may 


be executed, though all hs reſt be omitted by the King's com- 
mand®. But where beheading is no part of the judgment, as 
in murder or other felonies, it hath been ſaid that the king can- 


not FO the judgment, LORA. a at the requeſt of the party, 


* State Tr. IX. 680. amples in ſcripture ; for Joab was drawn, 
re. Bithan was hanged, Judas was embowelled; 
This puniſhment for treaſon, fir Edward and ſo of the reſt, (3 Inft. 211. ) | 
Coke tells us, is warranted by divers ex= 1 Hal, P. C. 351. 


from 


44 oo : 4 _ 
3 , . 4 : 


- 4 — p 4 « 
A. , 4 
* 4 


In the caſe of coining, which is a treaſon of a different 
complexion from the reft, the puniſhment is milder for male 
offenders; being only to be drawn, and hanged. by the neck 
ill dead. But in treaſons of every kind the puniſhment of 
women is the ſame, and different from that of men. For, as 
natural modeſty of the ſex forbids the expoſing and publicly 
mangling their bodies, their ſentence; (which is to the full as 

terrible to ſenſe as the other) is to be drawn to the gallows, and 

there to be burned alive. | 


* 


- 


- 


. 


- , * - 


Tux conſequences of this judgment, (attainder, forfeiture, 
and corruption of blood) muſt be referred to the latter end of 
treaſon as in other offences. 28 eitol dowt n2hilgog ©5 i. 
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to conſider ſuch felonies as are more immediately i inju- 
rious to the king's prerogative, it will not be amiſs here, at our 
firſt entrance upon this crime, to enquire briefly into the nature 
and meaning of felony ; before we proceed upon any of the par- 
ticular branches, into which i it is divided. ena 


Frlonv, 1 che general acceptation of our Engliſh law, com- 


prizes every ſpecies of crime, which occafioned at common law 


the forfeiture of lands or goods. This moſt frequently happens 
in thoſe crimes, for which a capital puniſhment either is or was 
liable to be inflicted : for thoſe felonies, which are called clergy- 


able, or to which the benefit of clergy extends, were antiently 


puniſhed with death in all lay, or unlearned, offenders ; though 
now by the ſtatute-law that puniſhment is for the firſt offence 
univerſally remitted. Treaſon itſelf, ſays fir Edward Coke, 
was antiently comprized under the name of felony : and in con- 


firmation of this we may obſerve, that the ſtatute of treaſons, 


25 Edw. III. c. 2. ſpeaking of ſome dubious crimes, directs a 


' oi 


* 31oſt, 15. 
Ko hs Si, e | reference 


ps ien. 


- reference to parttamentj that it mey be there achudged, © he- 
her they be treaſon; or veer felony. All treaſons therefore, 
arictiy ſpeakivig ute felonies ; though all felbnies art Hot treaſon. 


in ſome degree or other felony : and this is likewiſe the caſe 
wick ſorne other offences, which are not puniſhed with death; 
#5 Raicide, where th party is already dead; homicide by chance- 
msdly, or in felf-defence; and petit lareeny, er pilfering ; all 
which are (ſtrictiy ſpeaking) felonies; as they ſubject ii eb. 
mitters of them to forfeitures. So that upon the whole the only 
adequate definition of felony ſeems to be that which is before 
laid down; via. an offence which occafions a total forfeiture of 
either lands, or goods, or both, at tlie common law; and to 


| which capital or other N may be e e 


„ e 


To expat this: matter a rue nate ee ans 
feltiria, is of undoubted fetal original, bites Fedguerntly ie be 
met with in the books of feuds, &; but the derivation of it 
has much puzzled the juridical lexicographers, Prateus, Calyi- 
nus, and the reſt: ſome deriving it from the Greek, S, an 
1 or deceiver; others from the Latin; lb, fefelli, to 
countenance which they would have it called fullama. Sir Ed- 
ward Coke, as his manner is, has given us a fill ſtranger ety- 
mology ; that it is rrimen anime fellop perpetrarum, with a bitter 
or galliſh inclination. But all of them agree in the deſcription, 
that it is ſuch a crime as works a forfeiture of all the offender's 
lands, or goods. And this gives great probability to ſir Henry 


Spelman's Teutonic or German derivation of it“: in which lan- 


rather to look for it's fignification, than among the Greeks and 
Romans. Fe- lon then, according to him, is derived from two 
northern words; fre, which ſignifies (we well know) the fief, 
feud, or beneficiary eſtate ; and lon, which ſignifies price or 
value. Felony is cherefore the ſame as pretium fendi, the conſi- 


d 1 Inſt, 391. l © Glofſar, tit, Felon. 
deration 


* 


And to this ale we: may add, that all offences, How capital, are 


guage indeed, as the word is clearly of feodal original, we ought 


#. 
"x 


ſpeech, ſuch an act is as mulch 4g) your life; or eſtate;Fis-worth. 
12 In this ſenſe it will clearly HR ue e e- | 


e . n by 
Aerationfor which.3 man gives up bis Gel /w/vaayiin comme 


en ane is forfeited, ior eſcheats, „to the lord: 


8 125 r ie e n $325 ine 5 


o nf ne abe, that it is im this ſenſe, of 
2 to the lord. — che feodal hy ee it. 


N an this.day are generally forfeitures of © op 


r in the feodal law: 3145 Warp T 


% in Peres inveſtitura*; #: ejurauit, i. e. . 
56 « domino feudum habere A mino, in jus eum vocante, ter ci- 
„ fatut nom comparuerit ; all theſe, with many others, are ſtill 
"cauſes of forfeiture in our copyhold eſtates, and;were-denominated 
felonies by the feodal conſtitutions. So likewiſe injuries of a more 


_ ſubſtantial, or criminal nature werte denominated felonies, that is, 


forfeitures: as aſſaulting or beating the lord ;vitiating his wife or 
daughter, cucur bitauerit, i. e. cum uxore eius concubue- 
4 rit!;" all theſe are eſteemed felonies, and the latter is expreſſſy 

fo denominated; , fecerit felonidm, duminum forte cucurbitando®.” 
And as theſe contempts, or ſmaller offences, werefelonies or acts 
of forfeiture, of courſe greater crimes, as murder and robbery, | 
Fell under the ſame denomination. On the other hand, the lord 
might be guilty of felony, or forfeit his ſeignory to the vaſſal, 
by the ſame acts as the vaſſal would have forfeited his feud to the 
lord, «© Si dominus commiſet felontam, per quam vaſallus amitteret 
4 : feudum „ eam commiſerit in dominum, Jeuar proprietatem etiam 
« dominus perdere debet*.” One inſtance given of this ſort of fe- 
lony-in the lord is beating the ſervant of his vaſal, ſo as that he 
loſes his ſervices: which ſeems meren in the nature of a civil 


* See Vol. en; ae INE, "walk Sine 

* Feud. J. 2. . 26. in calc. | N e Feud. J. 2. t. 24. 5. 2. 

f Fend. I. 1. f. 21. . I Feud. I. 1. f. 5. 27 
s Feud. l. 2. t. 24. m Feud. I. 2. f. 38. Beiceanil 2 1. c. 22. 
W Feud. I. 2. t. 34. J. 2. f. 26. f. 3. a Food. J. 2. f. 26 & 47. 


injury, 
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injury, ſo far as it reſpects 
to be determined 


per laudamentum fue judictum. parium ſiiorum 
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ſynonymous terms in the feodal law, we may eaſily trace the 
teaſon why, 
thoſe crimes which induced ſuch forfeiture or eſcheat of lands 
(and, by a ſmall deflexion from the original ſenſe, ſuch as in- 
_ duced: the forfeiture of goods alſo) were denominated felonies. 


Thus it was faid, that ſuicide, robbery, and rape, were felonies; 


that is, the conſequence of ſuch crimes was forfeiture; till by 
long uſe we began to ſignify by the term of felony the actual 
crime committed, and not the penal conſequence. And upon 
this ſyſtem only can we account for the cauſe, why treaſon in 
antient times was held to be a d of gebe vir. becauſe 
| 10 dee e bs e . TR LIN oh 


#7 | S > 7 
hs . A F 
* it fellows, that cap ital puniſhment does by no means 
enter into the true idea and eg of felony. Felony may 
be without inflicting 
ſtanced of ſelf· murder, excuſable homicide, and petit larciny: 
and it is poſſible that capital puniſhments may be inflicted, and 
yet the offence be no felony ; as in the caſe of hereſy by the com- 

mon law, which, though capital, never worked any. forfeiture 
| of lands or goods“, an-inſeparable incident to felony. And of 
the ſame nature is the puniſhment of ſtanding mute, without 


_ pleading to an indictment; which is capital, — without any 


forfeiture, and therefore ſuch ſtanding mute is no felony. In 


thort the true critexion of felony is forfeiture; for, as fir Ed- 
ward Coke juſtly abſerves?, in all felonies which are puniſhable 
with death, the offender loſes all his lands in fee-fimple, and 
alſo his goods and chattels; in ſuch as are not ſo puniſhable, 
his goods and chattels only. eee 
„z Inſt, 43. TR „ +1 Inft. 391. 


t N „ 


the vaſal... And all theſe felonies were 


upon the introduction of that law into England, 


capital puniſiiment, as in the caſes in- 


ſame light, as a generical term, including all capital crimes below 


COTTLY 3 
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FEC 


ee puniſhment, that we find it hard ar ee chem; 
and to this uſage the interpretations of the law do now conform. 


And therefore 5 a ſtatute makes any new offence felony, the 


law * implics that it ſhall be puniſhed with death, viz. by hang- 
ing, as well as with forfeiture: unleſs the offender prays the 
benefit of clergy.; which all felons are entitled once to have, 
unleſs the ſame is expreſſiy taken away by ſtatute. And, in com- 
pliance here with, I ſhall for the future conſider it alſo in the 


treaſon; having premiſed thus much concerning the true nature 
and original meaning of felony, in order to account for the reaſon 
of thoſe inſtances I have mentioned, of felonies that are not ca- 


pital, and capital offences that are not felonies: which ſeem at 
_ firſt view repugnant to the general idea which we now entertain 
of felony, as a crime to be p 


d by death; whereas properly 
it is a crime to be puniſhed by forfeiture, and to which death 
may, or m not be, though it generally i is, ebe we 


12 PROC E E D now. to i nh felonies, as are more im- 
mediately injurious. to the-king's/prerogative. Theſe are, 1. Of- 
fences relating to the coin, not amounting, to treaſon. 2. Offences 
againſt the king's council. 3. The offence of ſerving a foreign 
prince. 4. The offence of a the king's armour or 
ſtores of war. To which may be added 2 fifth, 5 Deſertion 
nnn INN eg 


1. OFFENCE s. relating to the coin, 4 which. may be 
ranked ſome inferior miſdemeſnors not amounting to felony, are 


thus declared by a ſeries of ſtatutes, which I ſhall recite in the 


order of time. Abd, firſt, by ſtatute 27 Edw. I. c. 3. none ſhall 

bring pollards and crockards, which were foreign coins of baſe 

metal, into the realm, on pain of forfeiture of life and goods. 

By ſtatute 9 Edw. III. ſt. 2. no ſterling money ſhall be melted 
* 1 Hawk. P. C. 107. 2 Hawk. P. C. 444. | 
| 33 down, 


ch. 7; — .: vp 

3 upon — of forfeiture thereof. By ſtatute 14 Elis. e. 3. 

ſach as forge any foreign coin, although it be not made current 
here by ptoclamation, ſhall (with their aiders and abettors) be 
guilty of miſpriſion of treaſon : a crime which we (hall here- 
after conſider. By ſtatute 13 & 14 Car. II. c. 31. the offence of 
melting down any current ſilver money ſhall be puniſhed with 
forfeiture of the ſame, and alſo the double value: and the bf- 
fender, if a freeman of any town, ſhall be disfranchiſed ; if not, 
ſhall fuffer fix months impriſonment. By ſtatute 6 & 7 W. III. 
c. 17. if any perſon 9 or ſells, or knowingly has in his cuſ- 
tody, any clippings of filings of the coin, he ſhall forfeit the 
ſame and 500; one moiety to the king, and the other to the 
informer z- and be branded in the cheek with the letter R. By 
ſtatute 8 & 9g W. III. c. 26. if any perſon ſhall blanch, or whiten, 
copper for ſale ; (which makes it reſemble filver) or buy or ſell 
or offer to ſale any malleable compoſition, which ſhall be heavier 
than filver, and look, touch, and wear like gold, but be beneath - 
the ſtandard: or if any perſon ſhall receive or pay any counter- 
feit or diminiſhed money of this kingdom, not being cut in 
pieces, (an operation which every man is thereby empowered to 
perform) at a leſs rate than it ſhall import to be of: (which de- 
monſtrates a conſ{cionſneſs of it's baſeneſs, and a fraudulent de- 
fign) all ſuch perſons ſhall be guilty of felony. But theſe pre- 
cautions not being found ſufficient to prevent the nttering of falſe 
or diminiſhed money, which was only a miſdemeſnor at common 
law, it is enacted by ſtatute 15 & 16 Geo. II. c. 28. that if any 
perſon ſhall tender in payment any counterfeit coin, knowing it 
ſo to be, he ſhall for the firſt offence be impriſoned fix months; 
and find ſureties for his good behaviour for fix months more: 
for the ſecond offence, ſhall be impriſoned and find ſureties for 
two years: and, for the third offence, ſhall be guilty of felony 
without benefit of clergy. Alſo if a perſon knowingly tenders 
in payment any counterfeit money, and at the fame time has 
more in his cuſtody ; or ſhall, within ten days after, knowingly 
tender other falſe money ; he- ſhall for the firſt offence be impri- 
ſoned one year, and find ſureties for his good behaviour for two 


N 2 | years 
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70 longer; 121 for che ſecond, be guilty of felony without | 
benefit of clergy. - By the ſame ſtatute it is alſo enacted, that, 
if any perſon counterfeits the copper coin, he ſhall ſuffer two | 
years impriſonment; and find ſureties for two years more. Thus 
much for offences relating to the coin; as well miſdemeſnors as 
felonies, which I thought it moſt convenient to caußder 3 in due 
and the ſame view. C Kitth <run * 105 $2477 7 5 


ad 


* 
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. Fus nne 33 thai 0 mm, are; firſt, by n 
tute 3 Hen. VII. c. 14. if any ſworn ſervant of theking g houſhold 
conſpires or confederates to kill any lord of this realm, or other 
perſon, {worn of the king's council, he ſhall be guilty of ew 
Secondly, by ſtatute 9 Ann. c. 16. to aſſault, ſtrike, wound, or 
attempt to kill, any privy counſellor in the execution of his 
| office, is made vi without benefit of clergy. Gf Seve; 

A ng 

. FELONIEs in \ ſerving foreign flates, which wie is ge⸗ 
1 inconſiſtent with allegiance to one's natural prince, are 
reſtrained and puniſhed by ſtatute 3 Jac. I. c. 4. which makes it 
_ felony for any perſon whatever to go out of the realm, to ſerve 
any foreign prince, without having firſt taken the oath of alle- 
giance before his departure. And it is felony alſo for any gentle- 
man, or perſon of higher degree,, or who hath borne any office 
in the army, to go out of the realm to ſerve ſuch foreign prince 
or ſtate, without previouſly entering into a bond with two ſure- 
ties, not to be reconciled to the ſee of Rome, or enter into any 
conſpiracy againſt his natural ſovereign. And farther, by ſta- 
tute 9 Geo. II. c. 30. enforced by ſtatute 29 Geo. II. c. 17. if 
any ſubje& of Great Britain ſhall enliſt himſelf, or if any perſon 
ſhall procure him to be enliſted, in any foreign ſervice, or de- 
tain or embark him for that purpoſe, without licence under the 
king's ſign manual, he ſhall be guilty of felony without benefit 
of clergy : but if the perſon, ſo enliſted or enticed, ſhall diſ- 
cover his ſeducer within fifteen days, ſo as he may be appre- 
hended and convicted of the ſame, he ſhall himſelf be indem- 
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niſied. By ſtatute 29 Geo. II. c. 17. it is mpreover enacted, that 
to ſerye under the French king, as a military officer, ſhall be 
felony without benefit of 4 and to enter into the Scotch 
brigade, in the Dutch ſervice, without previouſly taking the 
. of inner and al uration, ſhall be a forfeiture of 500/. 


4. FzLomvs by ialexadiag the: king's armour or warlike 
 feores, is ſo declared to be by ſtatute 31 Eliz. c. 4. which enacts, 
that if any perſon having the charge or cuſtody. of the king's 
armour, ordnance, ammunition, . or. habiliments of war; or of 
any. victual provided. for victualling the king's ſoldiers or mari- 
ners; ſhall, either for gain, or to impede his majeſty's ſervice, 
imbezzle the ſame to the yalue of twenty ſhillings, ſuch offence 
ſhall be felony. And the ſtatute 22 Car. II. c. 5. takes away the 
benefit of clergy from this offence; ſo far as it relates to naval 
ſtores. | Other inferior imbezzlements and miſdemeſnors, that 
fall under this denomination, are puniſhed 998 ae 1 Geo. I. 
© wo with fine and ent. e e 
4 460% Bakas room "Bak the. king's armies in Weng ut wit) 
whether by land or ſea, in England or in parts beyond the ſeas, 
is by the ſtanding laws of the land (excluſive of the annual acts 
of parliament to puniſh-mutiny and deſertion) and particularly 
by ſtatute 18 Hen. VI. c. 19. and 5 Eliz. c. 5. made felony, but 
not without benefit of clergy. But by the ſtatute 2 & 3 Edw. VI. 
c. 2. clergy is taken away from ſuch deſerters, and the offence 
is made triable by the juſtices of every ſhire. The ſame ſtatutes 
puniſh other inferior military offences with fines, munen 
and other en 
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. THIRD ſpecies of offence more immediately affecting 
the king and his government, though not ſubject to capi- 
tal puniſhment, is that of praemunire: ſo called from the words 
of the writ preparatory to the proſecution thereof; ©* preemunire* 
de facias A. B.“ forewarn A. B. that he appear before us to an- 
{wer the contempt wherewith' he ſtands. charged; which con- 
tempt is particularly recited in the preamble to the writ*. It 
took it's original from the exorbitant power claimed and exerci- 
ſed in England by the pope, which even in the 0 be 
zeal was too heavy for our anceſtors to bear. 


Ir may juſtly be obſerved, that religious principles, which 
(when genuine and pure) have an evident tendency to make their 
profeſſors better citizens as well as better men, have (when per- 
verted and erroneous) been uſually ſubverſive of civil govern- 
ment, and been made both the cloak and the inſtrument of every 
pernicious deſign that can be harboured in the heart of man. 
The unbounded: authority that was exerciſed by the Druids in 
the weſt, under the influence of pagan ſuperſtition, and the 

terrible ravages committed by the Saracens in the eaſt, to pro- 
pagate the religion ef Mahomet, both witneſs to the truth of 


A barbarous word for praemonere, > Old Nat. Brev. 101. edit, 1534. 
| | at 
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that antient univerſal obſervation ; that, in all ages: and in all 
countries; civil and eceleſraſtical tyranny are mutually productive 
of each other. It is therefore the glory of the church of England, 
that ſhe incultates due obedience to lawful authority, and hath 
been (as her prelates on à trying occaſion once expreſſed it“) in 
her principles and practice ever moſt unqueſtionably loyal. The 
_ clergyof her perſuaſion, holy in their doctrines and unblemiſhed 
in their lives and converſation, are alfo moderate in their ambi- 
tion, and entertain juſt notions of the ties of ſociety and the 
rights of civil government. As in matters of faith and morality 
they acknowlege no guide but the ſcriptures, ſo, in matters of 
external polity and of private right, they derive all their title 
from the civil magiſtrate; they look up'to the king as their head, 
to the parliament as their law-giver, and pride themſelves in no- 
thing more juſtly, than in being true members of the church, 
_ emphatically y /aw eſtabliſhed. Whereas the notions of eccle- 
fiaſtical liberty, in thoſe who differ from them, as well in one 
extreme as the other (for There only ſpeak of extremes) are equally 
and totally deſtructive of thoſe ties and obligations by which all 
ſociety is kept together; equally encroaching on thoſe rights, 
which reaſon and the original contract of every free ſtate in the 
univerſe have veſted in the ſovereign power; and equally aiming 
at a diſtinct independent ſupremacy of their own, where ſpiritual 
men and ſpiritual cauſes are concerned. The dreadful effects of 
ſuch a religious bigotry, when actuated by erroneous principles, 
even of the proteſtant kind, are ſafficiently evident from the 
| hiſtory of the anabaptiſts in Germany, the covenanters in Scot- 
land, and that deluge of ſectaries in England, who murdered their 
ſovereign, overturned the church and monarchy, ſhook every 
pillar of law, juſtice, and private property, and moſt devoutly 
eſtabliſhed a kingdom of the ſaints in their ſtead. But theſe 
horrid devaſtations, the effects of mere madneſs or of zeal that 
was nearly allied to it, though violent and tumultuous, were 
but of a ſhort duration. Whereas the progreſs of the papal po- 
licy, long actuated by the ſteady counſels of ſucceſſive pontiffs, | 


© Addreis to James II. 1687. 
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took deeper root, and _ at length in ſome a with diffi, 
culty, in others never yet, extirpated. For this we might call 
to witneſs the black intrigues of. the. Jeſuits; Jo. lately trium- 
phant over Chriſtendom, but now uniyerſally abandoned by even 
the Roman catholic powers; but the ſuhject of our, preſent 
chapter rather leads us to conſider the yaſt. rides, Which Were 
formerly made. in this kingdom by the popich clergy how, 
nearly they arrived to effecting their grand design; ſome few of 
the means they made uſe of for eſtablihing their plan; and 
| how almoſt all " them have been defeated or converted to bet 
ter purpoſes, by the vigour of our free FRB, ani the 
ven N ſycertive parliaments. | eee 
„ antient Brick charch, by pit eee planted,. was a 
ſtranger to the biſhop of Rome, and all his pretended-authority. 
But, the pagan Saxon invaders having driven the profeſſors of, 
chriſtianity to the remoteſt corners of our iſland, their own con- 
verſion was afterwards, effected by. Auguſtin the monk, and 
other miſſionaries from the court ef Rome. This naturally i in- 
troduced ſome few of the papal corruptions in point of faith 
and doctrine; but we read of no civil authority claimed by the 
pope in theſe kingdoms, till the aera of the Norman conqueſt: 
when the then reigning pontiff having favoured duke William 
in his projected invaſion, by bleſſing his hoſt and conſecrating 
his banners, he took that opportunity alſo of eſtabliſhing his 
ſpiritual encroachments; and was even permitted ſo to do by 
$a policy of the conqueror, in order more effectually to humble 
the Saxon clergy and aggrandize his Norman prelates: prelates, 
who, being bred abroad in the doctrine and practice of ſlavery, 
had contracted a reverence and regard for it, and took a pleaſure 


in rivetting the chains of a free-born people. 


Tun moſt ſtable 6 of legal and rational government 
is a due ſubordination of rank, and a gradual ſcale of authority; 


and tyranny alſo itſelf is moſt ſurely ſupported by a regular in- 


creaſe of deſpotiſm, riſing from the ſlave to the ſultan : with 
Be 5 this 
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this Ae eee that the meaſure of obedience in the 
one is grounded on the principles of ſociety, and is extended no 
farther than reaſon and neceſſity will warrant ; in the other it is 
limited only by abfolate will and pleaſure, without permitting 
the inferior to examine the title upon which it is founded. More 
effectually therefore to enflaye the conſciences and minds of the 
people, the Romiſh clergy themſelves paid the moſt implicit 
obedience to their own ſuperiors or prelates ; and they, in their 
turns, were as blindly devoted to the will of the ſovereign pon- 
tiff, whoſe decifions they held to be infallible, and his authority 
co- extenſive with the chriſtian world. Hence his legates à latere 
were introduced into every kingdom of Rurope, his bulles and 
decretal epiſtles became the rule both of faith and diſcipline, his 
judgment was the final reſort in all caſes of doubt or difficulty, 
his decrees were enforced by anathemas and ſpiritual cenſures, 
he dethroned even kings that were refractory, and denied to 
whole kingdoms (when undutiful) the exerciſe of chriſtian or- 
dinances, andthe benefits of the gaſpel of God. 


Bur, though the being ſpiritual head of the church was a 
thing of great ſound, and of greater authority, among men of 
conſcience and piety, yet the court of Rome was fully apprized 
that (among the bulk of mankind) power cannot be maintained 
without property ; and therefore it's attention began very early to 
be rivetted upon every method that promiſed pecuniary advan- 
tage. The doctrine of purgatory was introduced, and with it 
the purchaſe of maſſes to redeem the ſouls of the deceaſed. 
New-fangled offences were created, and indulgences were fold 
to the wealthy, for liberty to fin without danger. The canon 
law took cognizance of crimes, injoined penance pro ſalute 
animae, and commuted that penance for money. Non-refidence 
and pluralities among the clergy, and marriages among the laity 
related within the ſeventh degree, were ſtrictly prohibited by 
canon ; but diſpenſations were ſeldom denied to thoſe who could 


afford to buy them. In ſhort, all the wealth of chriſtendom 
| Vor. IV. o was 
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dually ſpread itſelf to England. The pope 
and all ordinary patrons were to hold their right of patronigfe 
under this univerſal ſuperior. Eſtates held by feodal tenure, 
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the coffers | 
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Tus eftabliſhment alſo of the feodal Giſtern in daoſt af the 
governments of Europe, hereby the lands of all private pro- 


prietors were declared to be holden of the prince, gave a hint to 
the court of Rome for uſurping a ſimilar authority over all the 


preferments of the church; which began firſt in Italy, and gra- 
ze became a feodal lord; 


being originally gratuſtous donations, were at that time deno- 
minated Sengficia: their very name as well as conſtitution was 
borrowed, and the care of the ſouls of a pariſh' thence came to 
be denominated a benefice. Lay fees were conferred by inveſtiture 
or delivery of corporal poſſeſſion; and ſpiritual benefices, which 
at firſt were univerſally donatives, now received in like manner 


a ſpiritual inveſtiture, by inſtitution from the biſhop,” and in- 


duction under his authority. As lands eſcheated to the lord, in 


defect of a legal tenant, ſo benefices lapſed to the biſhop upon 


non-preſentation . by the patron, in the nature of a ſpiritual 
eſcheat. The annual tenths collected from the clergy were equi- 
valent to the feodal render, or rent reſerved upon a grant; the 
oath of canonical obedience was copied from the oath of fealty 
required from the vaſal by his ſuperior ; and the primer ſeihins of 
our military tenures, whereby the firſt profits of an heir's eſtate 


were cruelly extorted by his lord, gave birth to as cruel an ex- 


action of firſt- fruits from the beneficed clergy. And the occa- 
fional aids and talliages, levied by the prince on his vaſals, gave 
a handle to the pope to levy, by the means of his legates 4 la- 
tere, peter-pence and other taxations. 


Ar length the holy father went a ſtep beyond any example 
of either emperor or feodal lord. He reſerved to himſelf, by his 
own apoſtolical authority, the preſentation to all benefices which 


4 Extrav. J. 3. f. 2. c. 13. b 
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became vacant while the incumbent was attending the court of 
Rome upon any occaſion, or on his journey thither, or back 
again; and moreover ſuch alſo as became vacant by his promo- 
tion to a biſhoprick or abbey : -** etzamfe ad illa perfonae conſue- 
i verint et debuerint per electianem aut quemvis alium modum aſſumi.” 
And this laſt, the canoniſts declared, was no detriment at all to 
the patron, being only like the change of a life in a feodal eſtate 
by the lord. Diſpenſations to avoid theſe vacancies begat the 
doctrine of commendams : and papal provifions were the previous 
nomination to ſuch benefices, by a kind of anticipation, before 
they became actually yoid ; though afterwards indiſcriminately 
applied to any right of patronage exerted or uſurped by the pope. 
In conſequence of which the beſt livings were filled by Italian 
and other foreign clergy, - equally unſkilled in and averſe to the 
laws and conſtitution of England. The very nomination to bi- 
ſhopricks, that antient prerogative of the crown, was wreſted 
from king Henry the firſt, and afterwards from his ſucceſſor king 
John; and ſeemingly indeed conferred on the chapters belonging 
to each ſee : but by means of the frequent appeals to Rome, 
through the intricacy of the laws which regulated canonical 
elections, was eventually veſted in the pope. And, to ſum up 
this head with a tranſaction moſt unparalleled and aſtoniſhing in 
it's kind, pope Innocent III had at length the effrontery to de- 
mand, and king John had the meanneſs to conſent to, a reſig- 
nation of his crown to the pope, whereby England was to be- 

come for ever St Peter's patrimony ; and the daſtardly monarch 
tre- accepted his ſceptre from the hands of the papal legate, to 


hold as the vaſal of the holy ſee, at the annual rent of a thou- 
ſand marks. | 


_ ANOTHER engine ſet on foot, or at leaſt greatly improved, 
by the court of Rome, was a maſterpiece of papal policy. Not 
content with the ample proviſion of tithes, which the law of the 
land had given to the parochial clergy, they endeavoured to graſp 
at the lands and inheritances of the kingdom, and (had not the 
legiſlature withſtood them) would by this time have probably 
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been maſters of every foot of ground in the kingdom. To this 

end they introduced the monks- of the Benedictine and other 
rules, men of ſour and auſtere religion, ſeparated from the world 
and it's concerns by a vow of perpetual celibacy, yet faſcinating 

the minds of the people by pretences to extraordinary ſanctity, 
while all their aim was to aggrandize the power and extend the 
influence of their grand ſuperior the pope. And as, in thoſe times 
of civil tumult, great rapines and violence were daily committed 
by overgrown lords and their adherents, they were taught to be- 
lieve, that founding a monaſtery a little before their deaths would 
atone for a life of incontinence, diſorder, and bloodſhed. Hence 
innumerable abbeys and religious houſes were built within a 
century after the conqueſt, and endowed, not only with the 
tithes of pariſhes which were raviſhed from the ſecular clergy, 

but alſo with lands, manors, lordſhips, and extenſive baronies. 
And the doctrine inculcated was, that whatever was ſo given to, 
or purchaſed by, the monks and friers, was conſeerated to God 
himſelf; and that to alienate or take it away was no leſs than 
the fin of ſacrilege. : * 


I MIGHT here have enlarged upon other contrivances, which 
will occur to the recollection of the reader, ſet on foot by the 
court of Rome, for effeQting an entire exemption of it's clergy 
from any intercourſe with the civil magiſtrate : ſuch as the ſe- 
paration of the eccltfiaſtical court from the temporal; the ap- 
pointment of it's judges by merely ſpiritual authority, without 
any interpoſition from the crown; the excluſive juriſdiction it 
claimed over all ecclefiaſtical perſons and cauſes; and the privi- 
legium clericale, or benefit of clergy, which delivered all clerks 
from any trial or puniſhment except before their own tribunal. 
But the hiſtory and progreſs of eccleſiaſtical courts *, as well as 
of purchaſes in mortmain *, have already been fully diſcuſſed in 
the preceding volumes: and we ſhall have an opportunity of 
examining at large the nature of the privilegium clericale in the 
progreſs of the preſent book. And therefore I ſhall only obſerve 


* See Vol. III. pag. 61. f Sce Vol. II. pag. 268. 
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at preſent, that notwithſtanding this plan of pontificial power 
was ſo deeply laid, and fo indefatigably purſued by the unwearied 
politics of the court of Rome through a long ſucceſſion of ages; 
notwithſtanding it was poliſhed and improved by the united en- 
deavours of a body of men, who engroſſed all the learning of 
Europe for centuries together; notwithſtanding it was firmly 
and reſolutely executed by perſons the beſt calculated for eſta- 
bliſhing tyranny and deſpotiſm, being fired with a bigoted en- 
thufiaſm, (which prevailed not only among the weak and fimple, 
but even among thoſe of the beſt natural and acquired endow- 
ments) unconnected with their fellow-ſubje&s, and totally 
indifferent what might befal that poſterity to which they 
bore no endearing relation ;---yet it vaniſhed into nothing, 
when the eyes of the people were a little enlightened, and they 
ſet themſelves with vigour to oppoſe it. So vain and ridiculous 
is the attempt to liye in ſociety, without acknowleging the ob- 
ligations which it-lays us under; and to affect an intire inde- 
pendence of that civil ſtate, which protects us in all our rights, 
and gives us every other liberty, that only excepted of deſpi- 
=_—_ the laws of the community. 


Havi ING thus in ſome degree endeavoured to trace out the 
original and ſubſequent progreſs of the papal uſurpations in 
England, let us now return to the ſtatutes of praemunire, which 
were framed to encounter this overgrown yet encreaſing evil. 
King Edward I, a wiſe and magnanimous prince, ſet himſelf in 
earneſt to ſhake off this ſervile yoke *. He would not ſuffer his 
biſhops to attend a general council, till they had ſworn not to 
receive the papal benediction. He made light of all papal bulles 
and procefles : attacking Scotland in defiance of one; and ſeifing 
the temporalities of his clergy, who under pretence of another 
refuſed to pay a tax impoſed by parliament. He ſtrengthened the 
ſtatutes of mortmain ; thereby cloſing the great gulph, in which 
all the lands of the kingdom were in danger of being ſwallowed. 


5 Dav. 83, Ec. | 
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And, one of his ſubjects having obtained a bulle of excommuni- 
cation againſt another, he ordered him to be executed as a trai- 


1 


Book ww. 


tor, according to the antient lay b. And in the thirty fifth year 

of his reign was made the firſt ſtatute againſt papal proviſions, 
which, according to fir Edward Coke, is the foundation of all 
the ſubſequent ſtatutes of praemunire; which we rank as an of- 


fence. immediately againſt the king, becauſe every encourage- 
ment of the papal powers is a e of * en of 


the crown. 


* 


7 
IN * weak * of Edward the ſecond ! pope. again 
endeavoured to encroach, but the parliament manfully withſtood 
him; and it was one of the principal articles: . againſt 
that unhappy prince, that he had given allowance to the bulles 
of the ſee of Rome. But Edward the third was of a temper 
extremely different; and, to remedy theſe inconveniences firſt 
by gentle means, he and his nobility wrote an expoſtulation to 
the pope : but receiving a menacing and contemptuous anſwer, 
withal acquainting him, that the emperor, (who a few years 
before at the diet of Nuremberg, A. D. 1323, had eſtabliſhed 
a law againſt proviſions “) and alſo the king of France, had lately 
ſubmitted to the holy ſee; the king replied, that if both the 
emperor and the French king ſhould take the pope's part, he 
was ready to give battel to them both, in defence of the liber- 


ties of his crown. Hereupon more ſharp and penal laws were 


deviſed againſt proviſors , which enact ſeverally, that the court 
of Rome ſhall preſent or collate to no biſhoprick or living in 


England ; and that whoever diſturbs any patron in the preſen- 


tation to a living by virtue of a papal proviſien, ſuch proviſor 
ſhall pay fine and ranſom to the king at his will ; and be im- 
priſoned till he renounces ſuch proviſion : and the fame puniſh- 
ment is inflicted on ſuch as cite the king, or any of his ſubjects, 


k Bro. Abr. tit. Coron. 115. Treaſon. 14. | Stat, 25 Edw. III. ſt. 6. 27 Edw. III. 


5 Rep. part. 1. fol. 12. 3 Aff. 19. ſt. 1. . 1. 38 Edw. III. ſt. 1. c. 4. & ſt. 2. 
i 2 Inſt. 583. | e. I, 2, 3, 4. 
* Mod. Univ. Hiſt. xxix, 293, | 
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to anſwer in the court of Rome. And when the holy ſee re- 
ſented theſe proceedings, and pope Urban V attempted to revive 
the vaſalage and annual rent to which king John had ſubjected 
his kingdom, it was unanimouſly agreed by all the eſtates of the 
realm in parliament aſſembled, 40 Edw. III. that king John's 
donation was null and void, being without the concurrence of 
parliament, and contrary; to his coronation oath : and all the 
temporal nobility-and commons engaged, that if the pope ſhould 
endeavour: by proceſs or otherwiſe to maintain theſe uſurpations, 
they would reſiſt and withſtand him with all their power *. 


Ix the reign of Richard the ſecond, it was found: neceſſary 
to ſharpen and ſtrengthen theſe laws, and therefore it was enacted 
by ſtatutes 3 Ric. II. c. 3. and 7 Ric. II. c. 12. firſt, that no alien 
ſhould be capable of letting his benefice to farm; in order to 
compel ſuch, as had crept in, at leaſt to refide on their prefer- 
ments: and, afterwards, that no alien ſhould be capable to be 
preſented to any eccleſiaſtical preferment, under the penalty of 
the ſtatutes of proviſors. By the ſtatute 12 Ric. II. c. 15. all 
liegemen of the king, accepting of a living by any foreign pro- 
viſion, are put out of the king's protection, and the benefice 
made void. To which the ſtatute 13 Ric. II. ſt. 2. c. 2. adds 


baniſhment and forfeiture of lands and goods: and by c. 3. of 


the ſame ſtatute, any perſon bringing over any citation or. ex- 
communication from beyond ſea, on account of the execution 
of the foregoing ſtatutes of proviſors, ſhall be impriſoned, for- 


feit his goods and .. an” moreover ſuffer ow of life and 
member. | 


In the writ for the execution of all theſe ſtatutes the words 
praemunire facias, being (as was ſaid) uſed to. command a citation 
of the party, have denominated in common ſpeech, not only the 
writ, but the offence itſelf of maintaining the papal power, by 
the name of praemunire. And accordingly the next ſtatute I 
ſhall mention, which is generally referred to by all ſubſequent 


m Seld. in Flet. 10. 4. | 
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ſtatutes, is uſually called the ſtatute of praemunire. It is the 


| ſtatute 16 Ric. II. c. 5. which enacts, that whoever! procures at 


Rome, or elſewhere, any tranſlations, excommunica- 
tions, bulles, inſtruments; cvetherehingearbich touch the king, 
againſt him, his crown, and realm, and all perſons aiding and 
aſſiſting therein, ſhall be put out of the king's protection, their 
lands and goods forfeited to the king's uſe, and they ſhall be 
attached by their bodies to anſwer to the king and his council; 


or proceſs of pracmunire facias ſhall , e e eee f 
as in. other caſes of proviſors. | 


By the ſtatute 2 Hen. IV. I, all ada ako nine any 
proviſion from the pope, to be exempt from canonical obedience 
to their proper ordinary, are alſo ſubjected. to the penalties of 
praemunire. And this is the laſt of our antient ſtatutes touching 
this offence ; the uſurped civil power of the biſhop of Rome 
being pretty well broken down by theſe ſtatutes, as his uſurped 
religious power was in about a century afterwards : the ſpirit of 
the nation being ſo much raiſed againſt foreigners, that about 
this time, in the reign of Henry the fifth, the alien priories, or 
abbies for foreign monks, were ſuppreſſed, and their lands given 
to the crown. And no farther attempts were afterwards aliade 
in We of theſe foreign juriſdictions. Farr 


A LEARNED writer, before referred to, is therefore greatly 
miſtaken, when he ſays“, that in Henry the ſixth's time the 
archbiſhop. of Canterbury and other biſhops offered to the king 


a large ſupply, if he would conſent that all laws againſt proviſors, 


and eſpecially the ſtatute 16 Ric. II. might be repealed ; but that 
this motion was rejected. This account is incorrect in all it's 
branches. For, firſt, the application, which he probably means, 
was made not by the biſhops only, but. by the unanimous con- 
ſent of a provincial ſynod, afſembled in 14.39, 18 Hen. VI. that 
very ſynod which at the ſame time refuſed to confirm and allow 
a papal bulle, which then was laid before them. Next, the 
n Dav. 96. 
pur port 


proviſors, or that of Richard TI in 
that the penalties" thereof, which 


Ch. 8. 


W woos 1 


a repeal of the ſtatutes againſt 
particular; but to requeſt - 
by a forced eonſtruction were 
applied to all that ſued in the ſpiritual, and even in many tem- 
poral, courts of this realm, might be turned againſt the proper 
objects only; thoſe who appeuled to Rome or to any foreign 
juriſdictions: the tenor of the petition being. that thoſe 
«« penalties ſhould be taken to extend only to thoſe that com- 


* menced any ſuits or procured any writs or public inſtruments 


at Rome, or elſe where out of England; and that no one 


*ſhould be proſecuted upon that ſtatute for any ſuit in the ſpi- 
ritual courts or lay Juriſdictions of this kingdom.“ Laſtly, 
the motion was ſo far from being rejected, that the king pro- 
miſed to recommend it to the next parliament, and in the mean 


time that no one ſhould be moleſted upon this account. And 


the clergy were ſo ſatisfied with their ſucceſs, that they granted 
Nene _—_ a whots en * this occalion i. 


24681 * D Ga 0 Far was the archbitkop, who- vrefided i in this 


Saad from countenancing the uſurped power of the pope in 


this realm, that he was ever a firm oppoſer of it. And, parti- 
eularly, in the reign of Henry the fifth, he prevented the king's 
uncle from being then made a cardinal, and legate @ latere 
from the pope; upon the mere principle of it's being within 
the miſchief of papal proviſions, and derogatory from the li- 
berties of the Engliſh church and nation. For, as he expreſſed 
himſelf to the king in his letter upon that ſubject, he was 
bound to oppoſe it by his ligeance, and alſo to quit himſelf to 

God, and the church of this land, of which God and the 
« king" had made him governor.” This was not the language 
of a prelate addicted to the ſlavery of the ſee of Rome; but of 
one, who was indeed of principles ſo very oppoſite to the papal 
uſurpations, that in the year preceding this ſynod, 17 Hen. VI. 
he refuſed to conſecrate a biſhop of Ely, that was nominated 


by pope Eugenius IV. A conduct quite conſonant to his former 


„ Wilk. Concil. Mag. Brit. III. 533. 5 
Won. IV. P 95 beha- 


n Posta, nts 


behaviour, in 6 Hen. VI. when he refuſed to oben che commande 
of pape Martin V, who had tequired him to exert his endean. 
vours to repeal the ſtatute of praemunire z (* execrabile allud fa 
tutum, as the holy father phraſes it) which refuſal ſo far ex- 
the court of Rome againſt. him, that at length the 
pope iſſued a bulle to ſuſpend him from his oſſice and authority, 


which the archbiſhop diſregarded, and appealed to a general 
council. And ſo ſenſible were the nation of their primate's me- 


rit, that the lords ſpiritual, and temporal, and alſo the univer- 
ſity of Oxford, wrote lettets to the pope in his defence ; and 
the houſe of commons addreſſed the king, to ſend an embaſſa 
dor forthwith to his holineſs, on behalf of the archbiſhop, 
who had incutred the diſpleaſure of the pope for IE: 
eee | 


Tue then is the original meaning of the Gen e me 
call Praemunire; viz. introducing a foreign power into this land. 
and creating imperium in imperio, by paying that obedience to 
papal proces, which conſtitutionally belonged to the king alone, 
long before the reformation in the reign of Henry the eighth > 
at which time the penalties of prarmunire were indeed extended 
to more papal abuſes than before; as the kingdom then entirely 
renounced the authority of the ſee of Rome, though not all 
the corrupted doctrines of the Roman church. And therefore 
by the ſeveral ſtatutes of 24 Hen. VIII. c. 12. and 25 Hen. VIII. 
c. 19 & 21. to appeal to Rome from any of the king's courts, 
which (though illegal before) had at times been conpived at; to 
fue to Rome for any licence or diſpenſation ; or to obey any pro- 
ceſs from thence ; are made liable to the pains of praemunire. 
And, in order to reſtore ta the king in effect the nomination of 
vacant biſhopricks, and yet keep up the eſtabliſhed forms, it is 

? SeeWilk. Concil. Mag. Br. Vol. III. paſſim. fion ; if indeed it be a digreſſion, to ſhew 
and Dr Duck's life of archbiſhop Chichele, how contrary to the ſentiments of ſo learn- 
who was the prelate here ſpoken of, and the ed and pious a prelate, even in the days 
munificent founder of All Souls college in of popery, thoſe uſurpations were, which 


Oxford: in vindicaticn of whoſe memory the ſtatutes of pracmurire and proviſors were 
the author hopes to be excuſed this digreſ- made to reſtrain. 


enacted 


chapter refuſe to cle& the 
archbiſhop. 
fall within the peaaltics of the 


. | | WA ON s. g 5 


enacted a 8 Hen. VIII. c. 20. that ir che dean and 
perſon named by the king, or as 
or biſhop. to confirm. or tonſecrate him, t 


e ſtatutes of prammunire, ey tl by 
ſtatute 5 Eliz. c. 1. to refuſe the oath of ſupremacy will incur 
the pains of  praemunire ; and to defend the.pope's juriſdiction i in 
this realm, is a raemuirs for the firſt offence, and high treaſon 
for the ſecond. 80 tod, by ſtatute 13 Eliz. c. 2. to import any 


Ann Dei, croſſes, beads, or other funerfitions things pretended 


to be hallowed by the biſhop of Rome, and tender the fame to 
be uſed ; or to receive ; ny ſuch intent, and not diſ- 


cover che offender z or if a juſtice of the peace, knowing theteof, 


ſhall not within fourteen days declare it to a privy counſellor ; 
they all incur a praemunite. But importing or ſclling maſs books, 
or other popith books, is by ſtatute 3 Jac. I. c. 5.5. 25. only liable 
to a penalty of forty ſhillings, Laſtly, to contribute to the main- 
teriance of a jeſuit's college, or any popiſh ſeminary whatever, 
beyond ſea; or any perſon in the ſame; or to contribute to the 
maintenance of any jeſuit or popiſh prieſt in England, is by ſta- 
tute 27 Eliz. c. 2. made liable to the e of 3 | 


Tuve far che penalties: of praemunire ſeem to have kept within 
the proper bounds of their original inſtitution, the depreſſing the 
power of the Pope: but, they being pains of no inconſiderable 
conſequence, it has been thought fit to apply the ſame to other 
heinous offences ; ſome of which bear more, and ſome leſs re- 
lation to this original offence; and ſame no relation at all. 


Tea, 1. By the Kade 3 & 4 Ph. & Mar. c. 8. to moleſt the 


poſſeſſors of abbey lands granted by parliament to Henry the 


eighth, and Edward the ſixth, is a praemunire. 2. 80 likewiſe is. 


the offence of acting 


as a broker or agent in any uſurious con- 
tract, where — ten per cent. intereſt is taken, by ſtatute 
13 Eliz. c. 10. 3. To obtain any Ray of proceedings, other 
than by arreſt of judgment or writ of error, in any ſuit for A. 


monopoly, is likewiſe a Pye, by ſtatute 21 es I. c. 3. 


FR 4. To 
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4. To obtain an excluſtoe patent for the ſole making or impor- | 
tation of gunpowder or : arms, or to Hinder bah fe import- - 
ing them, is alſo a pratmunire By by two ſtatutes; the one 16 Car? T. 
c. 21. the other 1 Jac. II. C. 8, 5." On the abolitioh, by ſtatüte 
12 Car. II. c. 24. of Po NR and the prerogative of pre- 
emption, or taking any victual, beaſts, or goods for the king's ule, 
at a ſtated price, holt conſent of the proprietor, the exertion 
of any ſuch power fot the future was declared to incur the pe- 
nalties of Praemunire. 6. To aſſert, malicibuſly and advifedly, by 
ſpeaking or writing, that both or either houſe of x ent have 
a legiſlative authority without the king, is declared a praemunire 
by ſtatute 13 Car. II. C. 1. 7. By the habeas corpus act alfo, 
31 Car. II. c. 2. it is a procmunre, and incapable of 1 the king's 
pardon, beſides other heavy penalties to ſend any ſubject of 
this realm a priſoner into parts T the ſeas. 8. By the ſta- 
tute 1 W. & M. ſt. 1. c. 8. perſons of eighteen years of age, 
_ refuſing to take the new oaths bf 'allegiance, as well as fupre- 
macy, upon tender by the proper magiſtrate, are ſubject to the 
penalties of a praemunire ; and by ſtatute 7 & 8 W. III. c. 24. 
ſerjeants, counſellors, proctors, attorneys, and all officers of 
courts, practiſing without having taken the oaths of allegiance 
and ſupremacy, and ſubſcribed the declaration againſt popery, 
are guilty of a praemunire, whether the oaths be fendered or no. 
9. By the ſtatute 6 Ann. c. 7. to affert maliciouſly and directly, 
by preaching, teaching, or adviſed ſpeaking, that the then pre- 
tended ptince of Wales, or any perſon other than according to 
the acts of ſettlement and union,” hath any Tight to the throne 
of theſe kingdoms ; ; of that the king and parliament cannot 
make laws to limit the deſcent of the crown; ſuch preaching, 
teaching, or adviſed ſpeaking i is a praemunire as writing, print- 
ing, or publiſhing the ſame doctrines amounted, we may re- 
member, to high treaſon. 10. By ſtatute 6 Ann. c. 23. if the 
aſſembly of peers of Scotland, convened to elect their ſixteen 
repreſentatives in the Britiſh parliament, ſhall preſume to treat 


4 Sec Vol. I. pag. 287. r See Vol, I. pag. 138. Vol, III. pag. 137 
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| of any other matter fave only the election, they incur the pe 
mülties of a Praemunire. 11. The: laſt offence that has been 
made. a proemunire;! was by ſtatute 6 Geo. I. c. 18. the ꝙear af- 
ter the infamous ſouth ſea project had beggated half the nation. 
This therefore makes all unwarrantable undertakings by unlaw- 
ful ſubſcriptions, then commonly known, hy et name ol bab 
bles, — — 59 r And 


15 H«vine thus enquired into the nature and mi vert 
of praemunire, it's puniſhment may be*gathered from the fore- 
going ſtatutes, which are thus ſhortly ſummed up by fir Ed- 
ward Coke: © that, from the conviction, the defendant ſhall 
ebe out of the king's protection, and his lands and tenements, 
« goods and chattels forfeited to the king: and that his body 
te ſhall remain in priſon at the kings pleaſure ; or (as other autho- 
« rities have it) during life both which amount to the ſame 
thing; as the king by his prerogative may any time remit the 
whole, or any part of the puniſhment, except in the caſe of 
tranſgreſſing the ſtatute of habeas corpus. Theſe forfeitures, 
here inflicted, do not (by the way) bring this offence within our 
former definition of felony ; being inflicted by particular ſta- 
tutes, and not by the common law. But fo odious, fir Edward 
Coke adds, was this offence of praemunire, that a man that was 
attainted of the ſame might have been ſlain by any other man 
without danger of law: becauſe it was provided by law *, that 
any man might do to him as to the king's enemy ; and any man 
| may lawfully kill an enemy. However, the poſition itſelf, that it 
is at any time lawful to kill an enemy, is by no means tenable : 
it is only lawful, by the law of nature and nations, to kill him 
in the heat of battel, or for neceſſary ſelf-defence. And, to 
obviate ſuch ſavage and miſtaken notions, the ſtatute 5 Eliz. 
c. 1. provides, that it ſhall not be lawful to kill any perſon at- 
tainted in a praemunire, any law, ſtatute, opinion, or expoſi- 


5 11nſt. 129. 2 Stat. 25 Edw. III. ſt. 5. c. 22. 
1 Bulſtr. 199. 
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cn THE NINTH, 


of MISPRISIONS AND: CONTEMPTS, AFFECTING 
THE KING AND GOVERNMENT. 


* 


" HE fourth ſpecies of offences, more immediately againft 
the king and government, are intitled miſpriſions and 
contempts. 


Mrsrxistons (a term derived from the old French, meſÞris, 
a neglect or contempt) are, in the acceptation of our law, ge- 
nerally underſtood to be all ſuch high offences as are under the 
degree of capital, but nearly bordering thereon: and it is ſaid, 
that a miſpriſion is contained in every treaſon and felony what- 

ſoever; and that, if the king ſo pleaſe, the offender may be 
proceeded againſt for the miſprifion only *. And upon the ſame 
principle, while the juriſdiction of the Tia ho wt ſubſiſted, 
it was held that the king might remit a proſecution for treaſon, 
and cauſe the delinquent to be cenſured in that court, merely 
for a high miſdemeſnor : as happened in the caſe of Roger earl 
of whey in 43 Eliz. who was concerned in the earl of 
Eflex's rebellion *. Miſpriſions are generally divided into two 
forts ; negative, which conſiſt in the concealment of ſomething 
which ought to be revealed ;, and poſitive, which conſiſt in the 
commiſſion of fomething which ought not to be done. 


| © Yearb, 2 Ric. III. 10. Staundf, P. C. *» Hudſon of the court of ſtar-chamber. 
37. 1 Hawk. P. C. 55, 56. MS. in My/. Brit. 
| 1. Or 


* 5 a 1 8 | _ x1V. N 
il 19 1. Oy the firſt, or | negative kind, is | what e led ar eben 
; of treaſon ; conſiſting ip the bare knowlege and concealment of 
_ treaſon, without any degree of aſſent thereto : for any aſſent 
makes the party a principal traitor; as indeed the concealment, - 

which was conſtrued aiding and abetting, did at the common 

law: in like manner © as the knowlege of a plot againſt the ſtate, 

and not r&ealing 3 it, was a capital crime ab Florence, and other 

| ſtates of Italy. But it is tow Enacted by the ſtatute. 1 & 2 Ph. 
& Mar. c. 10. that a bare concealment of treaſon ſhall be pnly 

. | held a miſpriſion. This concealment becomes criminal, if the 
ä a party apprized of the treaſon does not, as ſoon as conveniently 
may be, reveal it to ſome judge of aſſige or juſtice of the peace“. 
But if there be any probable circumſtances of aſſent, as if one, 
goes to a treaſonable meeting, knowing beforehand that a con- 
ſpiracy is intended againſt the king; or, being in ſuch company 
once by accident, and having heard ſuch treaſonable conſpiracy, 
| meets the ſame company again, and hears more of it, but con- 
f ceals it; this is an implied aſſent in law, and r the con- 
cealer r of i: 1 900 treaſon. © 


Fuente is alſo one Pofitive miſprifion of testen, created ſo 
by act of parliament. The ſtatute 13 Eliz. c. 2. enacts, that 
thoſe who forge foreign coin, not current in this kingdom, their 
aiders, abettors, and procurets, ſhall all be guilty of miſpriſion 

of treaſon. For, though the law would not put foreign coin 
upon quite the ſame footing as our own'; yet, if the circum- 
ſtances of trade concur, the falſifying it may be attended with 
conſequences almoſt equally pernicious to the public; as the 
counterfeiting of Portugal money would be at preſent: and 
therefore the law has made it an offence juſt below capital, and 
that is all. For the puniſhment of miſprifion of treaſon is loſs 
of the profits of lands during life, forfeiture of goods, and im- 
priſonment during life. *. Which total forfeiture of the goods 


* Guicciard. Hitt. b. 3 & 13, | TY Hawk. P. . 56. 
\ 1 Hal. P. C. 372. 1 Hal. P. C. 374. 
Was 
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was originally inflicted while the offence amounted to principal 
treaſon, and of courſe included in it a felony, by the common 
law; and therefore is no exception to the general rule laid down 
in a former chapter, that wherever an affence is puniſhed. by 
fuck total forfeiture it. iafelpay at the common law. 


B ara ISION of felony is alle the concealment of a felony 
which a man knows, but never aſſented to; for, if he aſſented, 
this makes him either principal, or 8 And the puniſh- 
ment of this, in a public officer, by the ſtatute Weſtm. 1. 
3 Edw. I. c. 9. is impriſonment for a year and a day; in a com- 
mon perſon, impriſonment; for a leſs diſcretionary time; and, 
in both, fine and ranſom at the king's pleaſure : which pleaſure 
of the king muſt be obſerved, once for all, not to ſignify any 
extrajudicial will of the ſovereign, but ſuch as is declared by 
his repreſentatives, the judges in his courts of juſtice 3 volun- 
tas regis in curia, non in camera 


Tu E AE is alſo another ſpecies of negative miſpriſions z 
namely, the concealing of treaſure-trove, which belongs to the 
king or his grantees, by prerogative royal: the concealment of 
which was formerly puniſhable by death]; but now only by 

fine and impriſonment{*. | 


| 11, *M1sePR1s10Ns, 8 are merely poſitive, are generally 
denominated contempts or high miſdemeſnors ; of which 


1. THE firſt and orfncipel is the mal-admmiſtration of ſuch 
high officers, as are in public truſt and employment. This is 
uſually puniſhed by the method of parliamentary impeachment: : 
wherein ſuch penalties, ſhort of death, are inflicted, as to the 
wiſdom of the houſe of peers ſhall ſeem proper ; conſiſting uſu- 
ally of baniſhment, impriſonment, fines, or perpetual diſability. 
_ Hitherto alſo may be referred the offence of imbezzling the 


© Sec pag. 94. 1 Glany 41.648 
1 Hal. P. C. 375. i 3 Inſt, 133. 
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Julian law puniſhed with death in a magiſtrate, and with depor- 
tation, or baniſhment, in a private perſon *. With us it is not a 
capital crime, but ſubjects the committer of it to a diſcretionary 
fine and impriſonment. Other miſpriſions are, in general, ſuch 
contempts of the executive magiſtrate, as demonſtrate themſelves 
by ſome: arrogant and undutiful W N ws. thie me 
and 8 es ee amd e 1 440 


<2 2. Co ratenbe: 0 6 the king's eds; "Ou by re re- 
fuſing to aſſiſt him for the good of the public; either in his 
councils, by advice, if called upon; or in his wars, by perſonal 
ſervice for defence of the realm, againſt a rebellion or invaſion'. 
Under which claſs may be ranked the neglecting to join the 
Poſſe comitatus, or power of the county, being thereunto required 
by the ſheriff or juſtices, according to the ſtatute 2 Hen. V. c. 8. 
which is a duty incumbent upon all that are fifteen years of age, 
under the degree of nobility, and able to travel®. Contempts 
againſt the prerogative may alſo be, by preferring the intereſts 
vf a foreign potentate to thoſe of our own, or doing or receiving 
any thing that may create an undue influence in favour of ſuch 
'extrinfic power; as, by taking a penſion from any foreign prince 
without the conſent of the king*. Or, by diſobeying the king's 
lawful commands; whether by writs iſſuing out of his courts of 
juſtice, or by a ſummons to attend his privy council, or by let- 
ters from the king to a ſubject commanding him to return from 
beyond the ſeas, (for diſobedience to which his lands ſhall be 
ſeiſed till he does return, and himſelf afterwards puniſhed) or 
by his writ of ne exeat regnum, or proclamation, commanding 
the ſubject to ſtay at home. Diſobedience to any of theſe 
commands is a high miſpriſion and contempt: and ſo, laſtly, 
is diſobedience to any act of parliament, where no particular 


. penalty 1 is wanne for then it is paniſhable,: like the reſt of 


1 


hab. 6 18:6 „z Inſt. 144. 
! 1 Hawk. P. C. 59. nt; » See Vol. I. pag. 266. 
» Lamb, Eir. 315. n | | 


is 


Free, Beer Wy 
public money, called among the Romans peculatus, which the ; 
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theſe ln; by fine and hnpeilaghpent, at the diſcretion of 
the king $ courts of juſtice?. | | 

165 n and mifprifions A the king s W and 
government, may be by ſpeaking or writing againſt them, curſing 
or wiſhing him ill, giving out ſcandalous ſtories concerning him, 
or doing any thing that may tend to leſſen him in the eſteem of 
his ſubjeQs, may weaken his government, or may raiſe jealou- 
ſies between him and his people. It has been alſo held an of- 
fence of this ſpecies to'drink to the pious memory of a traitor ; 
or for a clergyman to abſolve perſons at the gallows, who there 
perſiſt in the treaſons for which they die: theſe being acts which 
impliedly encourage rebellion. And for this ſpecies of contempt 
a man may not only be fined and impriſoned, but ſuffer the pil- 
lory or other infamous corporal puniſhment: in like manner as, 
in the antient German empire, ſuch perſons as endeavoured to 
ſow ſedition, and diſturb the public tranquillity, were condemn- 
ed to become the objects of public nototiety and derifion, by 
carrying a dog upon their ſhoulders from one great town to an- 
other. The emperors Otho I. and Frederic Barbaroſſa inflicted 
this ee on noblemen of the — rank“. 


Sr againſt the king's title, not amounting to 


creat or praemunire, are the denial of his right to the crown 


in common and unadviſed difcourſe; for, if it be by adviſedly 
ſpeaking, we have ſeen that it amounts to a praemunire. This 
heedleſs ſpecies. of contempt is however puniſhed by our law 
with fine. and impriſonment. Likewiſe if any perſon ſhall in any 
wiſe hold, affirm, or maintain, that the common laws of this 
realm, not altered by parliament, ought not to direct the right 
of the crown of England; this is a miſdemeſnor, by ſtatute 
13 Eliz. c. 1. and puniſhable with forfeiture of goods and chat- 
tels. A contempt may alſo ariſe from refuſing or neglecting to 
take the oaths, appointed by ſtatute for the better ſecuring the 


” 1 Hawk, P. C. 60. | | r Mod. Un. Hiſt, xzix, 28. > 
4 Did. | See pag. 91. 
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government ; and yet acting 1 ina public office, place f tru; 

or other capacity, "for which the ſaid oaths-are required"th be 
taken; viz. thoſe of allegiance, ſupremacy, and abjuration : 
winch muſt be taken within ſix calendar months after admiſſion. 
The e penalties for this contempt, inflicted by ſtatute 1 Geo, I, ſt. 2. 
6. 13. are very little, if any thing, ſhort of thoſe of a prodtiminire - 

being an, incapacity to hold the ſaid offices, or any other; to 

proſecute N ſuit; to be guardian or executor; to take any le- 

gacy or dee of gift; and to vote at any election for members 

df parliament: an and after conviction the offender ſhall alſo for- 

feit 5001. to him or them, that will fue for the fame. Members 

on the foundation of : any colleg e in the two univerſities, who 

| : by this ſtatute ar bound to wake the oaths, muſt alſo \regiſter a 

| certificate cer k in the college regiſter, within one month af- 
| ter; otherwiſe, if the electors do not remove him, and elect 
another within twelve months, of after, the king may nominate 
zerſon. to ſucceed him by his great ſeal or ſign a. Beſides 

| 125 taking the oaths for offices, any two-juſtices of the peace 

; may by +4 ſame ſtatute ſummon, and Ender the oaths to, any 
perſon whom they ſhall ſuſpect to be dilaffected ; and every per- 
ſon refuſing the Zune, who is properly called a non-juror, ſhall - 
be adjudged a popith recuſant convict, and ſubjected to the ſame 
penalties that were mentioned in a former chapter; which in 


the end may amount to the alternative of abjuring the realm, or 
ſuffering death as a felon. | 


. ConTEmMP Ts againſt the king's palaces' ic bert of juſ- 
Tice have always been looked upon as oy miſprifions: and by 
the antient law, before the conqueſt, fighting in the king's pa- 
lace, or before the king's judges, was puniſhed with death *. 
80 too, in the old Gothic conſtitution, there were many places 
privileged by law, quibus major reverentia et * ſecuritas debetur, ut 
templa et judicia, quae ſanta habebantur,-=-arces et aula regis, 
-==denique locus quilibet praeſente ant adventante rege. And at 


t See pag. 55. : v Stiernh, de jure Goth, 1. 3. c. 3. 
v 3 Inſt. 140. LI. Auro. cap. 7. & 34+ 
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preſent, with us, „ by the ſtatute 33 Hen. VIII. c. 12. malicious 
ſtriking in the king's palace, wherein his royal perſon. reſides, 
whereby blood is = bag is puniſhable by perpetual impriſon- 
ment, and fine at the king's pleaſure; and alſo with loſs of the 


- offender's right hand, the ſolemn ages 16g which ſentence 
is Ot e350 


— 


Bor Prriting in the king's ups courts of juſtice, in 
Weſtminſter-hall, or at the aſſiſes, is ads ſtill more penal than 
even in the king's palace. Phe reaſon ſeems to be, that thoſe 
courts being antiently held in the king's: palace, and before the 
king himſex, ſtrĩiking there included the former contempt againſt 
the king's palace, and ſomething more; viz. the diſturbance of 
public juſtice, For this reaſon, by the antient common law be- 
fore the conquaſt v ſtriking in the king's courts of juſtice, or 
drawing a ſword therein, was a capital felony: and our modern 
law retains ſo much of the antient ee as only to 
the loſs of life for the loſs of the offending limb. Therefore a 
ſtroke or a blow in ſuch court of juſtice, whether blood be drawn 
or not, or even aſſaulting a judge, fitting in the court, by draw- 
ing a without any blow ſtruck, is puniſhable with the 
loſs of the pres hand, - imprifonment for life, and forfeiture of 
goods and chattels, and of the profits of his lands during life*. 
A reſcue alſo of a priſoner from any of the faid courts, without 
ſtriking a blow, is puniſhed with perpetual impriſonment, and 
forfeiture of goods, and of the profits of lands during life? : 
being looked upon as an offence of the ſame nature with the laſt ; 
but only, as no blow is actually given, the amputation of the 
hand is excuſed. For the like reaſon an affray, or riot, near the 
ſai& courts, but out of their actual view, is puniſhed only with 
fine and - Ate 


* LL e. c. 6. LL. Canut. c. 56. LL. 7 1 Hawk. P. C. 57. 
Alured. c. 7. | # Cro, Car. 373. 
* Staundf. P. C. 38. 3 Inſt. 140, 141. 


Nor 


* 
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Not only ſuch: as are ley of an atual violence, but 1 
threatening or reproachful words to any judge fitting in the 
courts, are guilty of a high miſpriſion, and have been puniſhed 

with large fines, impriſonment, and corporal. puniſhment*. And, 

even in the inferior courts of the king, an affray, or contemp- 

tuous behaviour, is puniſhable with a fine by the judges there 
ny; as by the ſteward in a e. or the 88 Ag 


«>» a 6 


Lizzwisn all ſuch, as are oily of any injurious treatment 
to thoſe who are immediately under the protection of a court of 
juſtice, are puniſhable by fine and impriſonment: as if a man 
aſſaults or threatens his adverſary for ſuing him, a counſellor or 
attorney for being employed againſt him, a juror for his verdict, 
or a gaoler or other miniſterial officer for keeping him in cuſtody, 
and properly executing his duty*® : which offences, when they 
proceeded farther than bare threats, were i in the Gothic 
conſtitutions with exile and forfeiture of goods", 


tan to e to diſſuade a une from giving evi- 
dence; to diſcloſe an examination before the privy council ; or, 
to adviſe a priſoner to ſtand mute; (all of which are impediments 
of juſtice) are high miſpriſions, and contempts of the King's 
courts, and puniſhable by fine and impriſonment. And antiently 
it was held, that if. one of the grand jury diſcloſed to any per- 
ſon indicted the evidence that appeared againſt him, he was 
thereby made acceſſory to the offence, if felony ; and in treaſon 
a principal. And at this day it is agreed, that he is guilty of a 
high miſpriſion*, and liable to o be fined and impriſoned*. 


2 Cro, Car. 503. 8 see Barr. 212. 27 Aſſ. pl. 44. $. 4. 
1 Hawk. P. C. 58. fol. 138. 
3 Inſt. 141, 142. f 1 Hawk. P. C. 59. 


4 Stiernh. de jure Goth, I. 3. c. 3. 
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| Or OFFENCES AGAINST PUBLIC JUSTICE, 


"2 


1 E order of our - diſtribution will next lead us to take 
| & into conſideration ſuch crimes and miſdemeſnors as more 
eſpecially affect the common-wealth, or public polity of the 
kingdom: which however, as well as thoſe which are pecu- 
liarly pointed againſt the lives and ſecurity of private ſubjects, 
are alſo offences againſt the king, as the pater-familias of the 
nation ; to whom it appertains by his regal office to prote& the 
community, and each individual therein, from every degree of 
injurious violence, by executing thoſe laws, which the people 
themſelves in conjunction with him have enacted; or at leaſt 
have conſented to, by an agreement either expreſſly made in the 
perſons of their repreſentatives, or by a tacit and implied con- 
ſent preſumed and proved by immemorial uſage. 


TE ſpecies of crimes, which we have now before us, is 
ſabdivided into ſuch a number of inferior and ſubordinate claſſes, 
that it would much exceed the bounds of an elementary treatiſe, 
and be inſupportably tedious to the reader, were I to examine 
them all minutely, or with any degree of critical accuracy. I 
ſhall therefore confine myſelf principally to general definitions 
or deſcriptions of this great variety of offences, and to the puniſh- 
ments inflicted by law for each particular offence ; with now and 
then a few incidental obſervations : referring. the ſtudent for 


more 


"338 - ln ; Ds 


more particulars to other voluminous authors; who have treated 
of theſe ſubjects with greater preciſion and more in detail, than 
is conſiſtent with the plan of theſe commentaries. 


TAE crimes and miſdemeſnors, TO more eſpecially affect 
the common- wealth, may be. divided into ſive ſpecies ; vix. of- 
fences againſt public juſtice, againſt the public peace, againſt 


public trade, againſt the public health, and againſt the public 
Police or oeconomy : of each of of which we will take a curſory view 


in their order. 


FirssT then, of offences againſt -ublic iu bie: f ſome of which 
are felonious, whoſe puniſhment may extend to death; others 
only miſdemeſnors. I ſhall begin with thoſe that are moſt penal. 


. and deſcend gradually to ſuch e of * "alignity« 


1. IM BE Z Zz LIN G or rackting wur, or falfifyi ying certain 
other proceedings in a court of judicature, is a felonious offence 
_ againſt public juſtice. It is enacted by ſtatute 8 Hen. VI. c. 12. 

that if any clerk, or other perſon, ſhall wilfully take away, 
withdraw, or avoid any record, or proceſs in the fuperior courts 
of juſtice in Weſtminſter-hall, by reaſon whereof the judg- 
ment ſhall be reverſed or not take effect; it is felony not only 
in the principal actors, but alſo in their procurers, and abettors, 
Likewiſe by ſtatute 21 Jac. I. c. 26. to acknowlege any fine, 
recovery, deed' enrolled, ſtatute, recognizance, bail, or judg- 
ment, in the name of another perſon not privy to the ſame, is 
felony without benefit of clergy. Which law extends only to 
proceedings in the courts themſelves: but by ſtatute 4 W. & M. 
c. 4. to perſonate any other perſon before any commiſſioner au- 

thorized to take bail in the country is alſo felony. For no man's 
property would be ſafe, if records might be ſuppreſſed or falſi- 
fied, or perſons' names be falſely uſurped i in courts, or before 
their public officers, 


n. 30 
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. T6 prevent abuſes by 8 power, which the law 
| is obliged to repoſe in gaolers, it is enacted by ſtatute 14 Ed w. III. 
'©. 10. that if any gaaler by too great dureſs of impriſonment 
makes any priſoner, that he hath in ward, become an approver 
or an appellor againſt his will; that is, as we ſhall ſee hereafter, 

do accuſe and turn evidence againft ſome other perſon ; it is fe- 
lony in the gaoler. For, as fir Edward Coke obſerves, it is not 
fawful to induce or excite any man even to a juſt accuſation of 
another; much leſs to do it by dureſs of imprifonment ; and 
leaſt of all by a guoker, © to whom the priſoner is committed for 
N g | 


3. A THIRD offence againft public juſtice 1 is obſtruFmg the 
execution of lawful proce/s. This is at all times an offence of a 
very high and preſumptuous nature; but more particularly ſo, 
when it is an obſtruction of an arreſt upon criminal proceſs. And 
it hath been holden, that the party oppoſing ſuch arreſt becomes 
thereby particeps criminis; that is, an acceſſory in felony, and a 
principal in high treaſon*. Formerly one of the greateſt ob- 
ſtructions to public juſtice, both of the civil and criminal kind, 
was the multitude of pretended privileged places, where indigent 
perſons aſſembled together to ſhelter themſelves from juſtice, 
(eſpecially in London and Southwark) under the pretext of their 
having been antient palaces of the crown, or the like“: all of 
which ſanctuaries for iniquity are now demoliſhed, and the op- 
poſing of any proceſs therein is made highly penal, by the ſta- 
tutes 8 & 9 W. III. c. 27. 9 Geo. I. c. 28. and 11 Geo. c. 22. 
which enact, that perſons oppofing the execution of any proceſs 
in ſuch pretended privileged places within the bills of mortality, 
or abuſing any officer in his endeavours to execute his duty 

_ therein, fo that he receives bodily hurt, hall be guilty of felony, 
and tranſported for ſeven years. 


* 3Inſt.g1. © Such ns F'hite-Friers, and it's environs; 
> 1 Hawk. P. C. 121. the Savey; and the Mint in Southwark. 
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4. An eſcape of a perſon arreſted upon criminal proceſs, by 
eluding the vigilance of his keepers. before he is put in hold, is 


alſo an offence againſt public juſtice, and the party himſelf is 


puniſhable by fine or impriſonment*®. . But the officer permitting 
ſuch eſcape, either by negligence or connivance, is. much more 
culpable than the priſoner ; the natural defire of liberty pleading 
ſtrongly in his behalf, though he ought in ſtrictneſs of law to 
ſubmit himſelf quietly. to cuſtody, till cleared by the due courſe 
of Juſtice. Officers therefore who, after arreſt, neg/igently per- 
mit a felon to eſcape, are alſo puniſhable by fine ©; but volun- 
tary eſcapes,: by conſent and connivance of the officer, are a 
much more ſerious offence : for it is generally agreed that ſuch 
eſcapes amount to the ſame kind of offence, and are puniſhable 
in the ſame degree, as the offence of which the priſoner is 
guilty, and for which he is in cuſtody, whether treaſon, felony, 
or treſpaſs. And this, whether he were actually committed to 
gaol, or only under a bare arreſt*. But the officer cannot be 
thus puniſhed, till the original delinquent is actually found 
guilty or convicted, by verdict, confeſſion, or outlawry, of the 
crime for which he was ſo committed or arreſted : otherwiſe it 
might happen, that the officer might be puniſhed for treaſon or 
felony, and the perſon arreſted and eſcaping might turn out to 
be an innocent man. But, before the conviction of the princi- 
pal party, the officer thus neglecting his duty may be fined and 
impriſoned for a miſdemeſnor b. 


5. BR EACH of priſon by the offender himſelf, when com- 
mitted for any cauſe, was felony at the common law“: or even 
conſpiring to break it.. But this ſeverity is mitigated by the ſta- 
tute de frangentibus priſenam, 1 Edw. II. which enacts, that no 
perſon ſhall have judgment of life or member, for breaking pri- 


* 2 Hawk. P. C. 122. , 1 Hal. P. C. 588, 9. 2 Hawk. P. C. 134,5. 
* 1 Hal. P. C. 600. | 1 Hal. P. C. 607. 


1 1 Hal. P. C. 590. 2 Hawk. P. C. 134. ng. J. 3+ c. 9* ſ 
; ; : n, 
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ſon, unleſs committed for ſome capital offence. So that to break 
priſon, when lawfully committed for any treaſon or felony, re- 
mains ſtill felony as at the common law; and to break priſon, 
when lawfully confined upon any other inferior charge, is ſtill 
puniſhable. as a high miſdemeſnor by fine and impriſonment. 
For the ſtatute, which ordains that ſuch offence ſhall be no 


longer capital, never meant to exempt it entirely from every 
degree of puniſhment k. 


6. Rescus is the forcibly freeing another from an arreſt or 
impriſonment; and is generally the ſame offence in the ſtranger ſo 
reſcuing, as it would have been in the party himſelf to have 
broken priſon', ' A reſcue therefore of one apprehended for fe- 
lony, is felony ; for treaſon, treaſon ; and for a miſdemeſnor, a 
miſdemeſnor alſo. But here, as upon voluntary eſcapes, the 
principal muſt firſt be attainted before the reſcuer can be puniſh- 
ed: and for the ſame reaſon ; becauſe perhaps in fact it may 
turn out that there has been no offence committed *. By the ſta- 
tute, 16 Geo. II. c. 31. to aſſiſt a priſoner in cuſtody for treaſon 
or felony with any arms, inſtruments of eſcape, or diſguiſe, 
without the knowlege of the gaoler ; or any way to aſſiſt ſuch 
priſoner to attempt an eſcape, though no eſcape be actually 
made, is felony, and ſubjects the offender to tranſportation for 

| ſeven years. And by the ſtatutes 25 Geo. II. c. 37. and 
27. Geo. II. c. 15. to reſcue, or attempt to reſcue, any perſon 
committed for murder, or for any of the offences enumerated in 
the latter of thoſe acts, or in the black act 9 Geo. I. c. 22. is 
felony without benefit of clergy. | 


7. ANOTHER capital offence againſt public juſtice is the re- 


turning from tranſportation, or being ſeen at large in Great Bri- 


tain before the expiration of the term for which the offender 
was ſentenced to be tranſported. This is made felony without 


* 2 Hawk. P. C. 128. EE m 1 Hal. P. C. 607. 


1 id. 139. $6 
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benefit of clergy in moſt caſes by ſtatutes 4 Geo. — 0 17. 
Hans n. and 8 Geo. III. Agne 6 | 


8. AN aneh 1 is that of taking a . under Nene of 
helping the owner to his ſolen goods. This was a contrivance 
carried to a great length of villainy in the beginning of the reign 
of George the firſt : the confederates of the felons thus diſpo- 
ſing of ſtolen goods, at a cheap rate, to the owners themſelves, 
and thereby ſtifling all farther enquiry. The famous Jonathan 
Wild had under him a well diſciplined corps of thieves, who 
brought in all their ſpoils to him ; and He kept a fort of public 
office for reſtoring them to the owners at half price. To prevent 
which audacious practice, to the ruin and in defiance of public 
juſtice, it was enacted by ſtatute 4 Geo. I. c. 11. that whoever 
ſhall take a reward under the pretence- of helping any one to 
ſtolen goods, ſhall ſuffer as the felon who ſtole them; unleſs he 
cauſe ſuch principal felon to be: apprehended and brought to 
trial, and ſhall alſo give evidence againſt him. Wild, upon this 
ſtatute, (till continuing in his old practice) was at laſt i 
and executed. 5 


9. REcxivins of ſtolen goods, Anowing them to be ſtolen, is 
alfo a high miſdemeſnor and affront to public juſtice. We: have 
ſeen in a former chapter", that this offence, which is only a 
miſdemeſnor at common law, by the ſtatutes 3 & 4 W. & M. 
c. 9. and 5 Ann. c. 31. makes the offendor acceſſory to the theft 
and felony. But becauſe the acceſſory cannot in general be tried, 
unleſs with the principal, or after the principal is convicted, 
the receivers by that means frequently eluded juſtice. To re- 
medy which, it is enacted by ſtatute 1 Ann. c. 9. and 5 Ann. 
c. 31. that ſuch receivers may ſtill be proſecuted for a miſde- 
meſnor, and puniſhed by fine and imprifonment, though the 
principal felon be not before taken, ſo as to be proſecuted and 
convicted. And, in caſe of receiving ſtolen lead, iron, and 
certain other metals, ſuch offence is by ſtatute 29 Geo. II. c. 30. 


See pag. 38. 


puniſh- 
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2 by tranſportation for fourteen years. So that now 

the proſecutor has two methods in his choice : either to puniſh 
the receivers for the miſdemeſnor immediately, before the thief 
is taken ?; or to wait till the felon is convicted, and then puniſh 
them as acceſories to the felony. But it is provided by the ſame 
ſtatutes, that he ſhall only make uſe of one, and not both of 
theſe methods of puniſhment. By the ſame ſtatute alſo 
29 Geo. II. e. 39. perſons haying lead, iron, and other metals. 
in their cuſtody, and not giving a fatisfaftory account how they 


came by the ſame, are -uilty of a miſdemeſnor and puniſhable 
by fine or impriſonment. 


Or a nature ſomewhat ſimilar to the two laſt is the of- 
8 of theft-bote, which is where the party robbed not only 
knows the felon, but alſo takes his goods again, or other amends, 
upon, agreement not to proſecute. This is frequently called 
compounding of felony, and formerly was held to make a man 
an acceſſory; but is now puniſhed only with fine and impriſon- 
ment . This of juſtice, in the old Gothic conſtitu- 
tions, was liable to the moſt ſevere and infamous puniſhment. 
And the balic law ** /atrons eum fimilem habuit, qui furtum celare 
« wvehet, ef occulte fine judice compoſitionem ejus admittere*".” By 
| ſtatute 25 Geo. II. e. 36. even to advertiſe a reward for the re- 
turn of things ſtolen, Tk no queſtions aſked, or words to the 


fame purport, ſubjects the advertiſer and the printer to a for- 
feitare of 50/. each. 


11. 0 oMMON Garretry is the offence of Sandy exciting 
and ſtirring up ſuits and quarrels between his majeſty's ſubjects, 
either at law or otherwiſe*. The puniſhment for this offence, 
in a common perſon, is by fine and impriſonment : but if the 
offender (as is too frequently the caſe) belongs to the profeſſion 


See allo ſtatute 2 Geo. III, c. 28. $.12. * 1 Hawk. P. C. 125. 
for the puniſhment of receivers of goods * Stiernh. 4 jure Goth. I. 3. c. 5. 


ſtolen by bum-boats, Cc. in the Thames, 1 Hawk. P. C. 243. 
? Fofter. 373. 


of 
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of the law, a barretor, who is thus able as well as willing to do 
miſchief. ought alſo to be diſabled from practiſing for the fu- 
ture*. Hereunto may be referred an offenee of equal malignity 
and audaciouſneſs; that of ſuing another in the name of a ficti- 
tious plaintiff; either one not in being at all, ot one who-is ig- 

norant of the ſuit. This offence, if committed in any of the 
king's ſuperior courts, is left, as a high contempt, to be uniſhed 
at their diſcretion. | But in courts of a lower degree, where the 
crime is equally pernicious, but the authority of the judges not 
equally extenſive, it is directed by ſtatute 8 Eliz. c. 2. to be 


puniſhed by fix months — yd and treble damages to 
the party injured, 


12. MAINTENANCE is an offence, that bears a near relation 
to the former; being an officious intermeddling in a ſuit that no 

way belongs to one, by maintaining or aſſiſting either party with 
money or otherwiſe, to proſecute or defend it“: a practice, that 
was greatly encouraged by the firſt introduction of uſes”. This 
is an offence againſt public juſtice, as it keeps alive ſtrife and 
_ contention, and perverts the remedial proceſs of the law into an 
engine of oppreſſion. And therefore, by the Roman law, it was 
a ſpecies of the crimen falf to enter into any confederacy, or do 
any act to ſupport another's lawſuit, by money, witneſſes, or 
patronage. A man may however maintain the ſuit of his near 
kinſman, ſervant, or poor neighbour,. out of charity and com- 
paſſion, with impunity. Otherwiſe the puniſhment by common 
law is fine and impriſonment? ; ; and, by the ſtatute 32 Hen. VIII. 
G 9: a forfeiture of ten pounds, 


I 3. CnAurr RT v, campi-partitio, is a ſpecies of mainte- 
nance, and puniſhed in the ſame manner“: being a bargain with 
a plaintiff or defendant campum partire, to divide the land or 
other matter ſued for between them, if they prevail at law; 


t 1 Hawk. P. C. 244. | * Ff. 48. 10. 20. 
v Ibid. 249. 33 Y 1 Hawk. P. C. 255. 
” Dr & St. 203. Lid. 257. 


where- 


whereupon” the champertor is to carry on the party's ſuit at his 
own expenſe*. Thus champart, in the French law, ſignifies a 
ſimilar diviſion of profits, being a part of the crop annually due 
to the landlord by bargain'or cuſtom. In our ſenſe of the word, 
it ſignifies the purchaſing of a ſuit, or right of ſuing : a practice 
ſo much abhorred by our law, that it is one main reaſon why a 
choſe in action, or thing of which one hath the right but not 
the poſſeſſion, is not aſſignable at common law; becauſe no man 
ſhould purchaſe any pretence to ſue in another's right. Theſe 
peſts of civil ſociety, that are perpetually endeavouring to diſturb 
the repoſe of their neighbours, and officiouſly interfering in other 
men's quarrels, even at the hazard of their own fortunes, were 
ſeverely animadverted on by the Roman law : gui improbe coeunt 
„in alienam litem, ut quicquid ex communicatione in rem ipſius re- 
% dattum fuerit inter eos communicaretur, lege Julia de vi privata 
% taentur; and they were puniſhed by the forfeiture of a 

third part of their goods, and perpetual infamy. Hitherto alſo 
muſt be referred the proviſion of the ſtatute 32 Hen. VIII. c. g. 
that no one ſhall ſell or purchaſe any pretended right or title to 
land, unleſs the vendor hath received the profits thereof for one 
whole year before ſuch grant, or hath been in actual poſſeſſion 
of the land, or of the reverſion or remainder ; on pain that both 
purchaſor and vendor ſhall each forfeit the value of ſuch land to 
the king and the proſecutor. Theſe offences relate chiefly to 
the commencement of civil ſuits : but „ ak $4247 


14. THE compounding of informations upon penal ſtatutes are 
an offence of an equivalent nature in criminal cauſes; and are, 
beſides, an additional miſdemeſnor againſt public juſtice, by 
contributing to make the laws odious to the people. At once 
therefore to diſcourage malicious informers, and to provide that 
offences, when once diſcovered, ſhall be duly proſecuted, it is 
enacted by ſtatute 18 Eliz. c. 5. that if any perſon, informing 
under pretence of any penal law, makes any compoſition with- 
out leave of the court, or takes any money or promiſe from the 


Stat, of conſpirat, 33 Edw. I. d FF. 48. 7. 6. 
defendant 
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defendant to excuſe him (which demonſtrates his intent in com- 
mencing the proſecution to be merely to ſerve his own ends, 
and not for the public good) he ſhall forfeit 10% ſhall ſtand 
two hours on the pillory, and ſhall be for ever didabled to ſue 


an any * or wm ſtatute. 


Is. A CONSPIRACY al to indict an innocent men of felony 
falſely and maliciouſly, who is accordingly indicted and acquit- 
ted, is a farther abuſe and perverſion of public juſtice ; for 
which the party injured may either have a civil action by writ 
of confpiracy, (of which we ſpoke in the preceding book ©) or 
the conſpirators, for there muſt be at leaſt two to form a con- 
ſpiracy, may be indicted at the ſuit of the king, and were by 
the antient common law © to receive what is called the villenous 
judgment; vis. to loſe their /iberam legem, whereby they are 
diſcredited and diſabled to be jurors or witneſſes ; to forfeit 
their goods and chattels, and lands for life ; to have thoſe lands 
waſted, their houſes raſed, their trees rooted up, and their own 
bodies committed to prifon*. But it now is the better opinion, 

that the villenous judgment is by long diſuſe become obſolete ; 
it not having been pronounced for ſome ages: but inſtead thereof 
the delinquents are uſually ſentenced to impriſonment, fine, and 
pillory. To this head may be referred the 'offence of ſending 
letters, threatening to accuſe any perſon of a crime puniſhable 
with death, tranſportation, pillory, or other infamous puniſh - 
ment, with a view to extort from him any money or other va- 
luable chattels. This is puniſhable by ſtatute 30 Geo. II. c. 24. 
at the diſcretion of the court, with fine, impriſonment, pillory, 
whipping, or tranſportation for ſeven years. 


16. Tux next offence againſt public juſtice is when the ſuit 
is paſt it's commencement, and come to trial. And that is the 
crime of wilful and corrupt perjury ; which is defined by fir Ed- 
ward Coke*, to be a crime committed when a 7awful oath is ad- 


© See Vol. III. pag. 126. * 1 Hawk. P. C. 193. 
Bro. Alr. t. conſpiracy. 28. z Inſt, 164. 


miniſtred, 
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miniſtred, in ſome judicial proceeding, to a perſon. who fears q 
wilfully, abſolately and 17 in a matter material to the iſſue or 
point in | (queſtion. The law takes no notice of any perjury but 
ſuch às is committed in ſome court of juſtice, having power to 
adminiſter an oath ; or before ſome magiſtrate or proper officer, 
inveſted with æ fimilar authority, in ſome proceedings relative to 
a Civil ſuit or a criminal proſecution : for it eſteems all other 
oaths unneceſſary at leaſt, and therefore will not puniſh the 
breach of them. For which reaſon it is much to be queſtioned 

how far any magiſtrate is juſtifiable i in taking a voluntary - 
vit in any extrajudicial matter, as is now too frequent upon every 
petty occaſion : ſince it is more than poſſible, that by ſuch idle 

hs a man may frequently in foro conſcientiae incur the guilt, 
and at the ſame time evade the temporal penalties, of perjury. 

The perjury muſt alſo be wilful, politive, and abſolute; not 
upon ſurprize, or the like: it alſo muſt be in ſome point mate- 
rial to the queſtion in diſpute ; for if it only be in ſome trifling 
collateral circumſtance, to which no regard is paid, it is no more 
penal than in the voluntary extrajudicial oaths before- mentioned. 
Subornation of perjury is the offence of procuring another to take 
ſuch a falſe oath, as conſtitutes perjury in the principal. The 
puniſhment of perjury and ſubornation, at common law, has 
been various. It was antiently death; afterwards baniſhment, 
or cutting out the tongue; then forfeiture of goods ; and now 
it is fine and impriſonment, and never more to be capable of 
bearing teſtimony *, But the ſtatute 5 Eliz. c. 9. (if the offender 

be proſecuted thereon) inflicts the penalty of perpetual infamy, 
and a fine of 40 J. on the ſuborner ; and, in default of payment, 
impriſonment for fix months, and to ſtand with both ears nailed 

to the pillory, Perjury itſelf is thereby puniſhed with fix months 
impriſonment, perpetual infamy, and a fine of 20 J. or to have 
both ears nailed to the pillory. But the proſecution is uſually 
carried on for the offence at common law ; eſpecially as, to the 
penalties before inflicted, the ſtatute 2 Geo. II. c. 25. ſuper- 
adds a power, for the court to order the offender to be ſent to the 
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houſe of correction for ſeven. years, or to be tranſported for the 
fame period; and makes it felony without benefit of clergy to 
return or eſcape within the time. It has ſometimes been withed,; 
that perjury, at Ieaſt upon capital accuſations, whereby another's 
life has been or might have been deſtroyed, was alſo rendered 
capital, upon a principle of retaliation; as it ĩs univerſally by the 
laws of France. And certainly the odiouſneſs of the crime pleads 
ſtrongly in behalf of the French law. But it is to be conſidered, 
that there they admit witneſſes to be heard only on the fide of 
the proſecution, and uſe the rack to extort a confeſſion from the 
accuſed. In ſuch a conftitution therefore it is neceflary to throw 
the dread of capital puniſhment into the other ſcale, in order to 
keep in awe the witneſſes for the crown; on whom alone the 
priſoner's fate depends: ſo naturally does one cruel law beget 
another. But corporal and pecuniary puniſhments, exile and 
perpetual infamy, are more ſuited. to the genius of the Engliſh 
law; where the fact is openly diſcuſſed between witnefles on both 
fides, and the evidence for the crown may be contradicted and 
diſproved by thoſe of the priſoner. Where indeed the death of 
an innocent perſon has actually been the conſequence of fuch 
wilful perjury, it falls within the guilt of deliberate murder, and 
deſerves an equal puniſhment: which our antient law in fact in- 
flited*. But the mere attempt to deftroy life by. other means 
not being capital, there is no reaſon that an attempt by perjury 
ſhould : much leſs that this crime ſhould in all judicial caſes be 
puniſhed with death. For to multiply capital puniſhments leſſens 
their effect, when applied to crimes of the deepeſt dye; and, 
deteſtable as perjury is, it is not by any means to be compared 
with ſome other offences, for which only death can be inflicted: 

and therefore it ſeems already (except perhaps in the inſtance 
of deliberate murder by perjury) very properly A —— by our 
preſent law ; which has adopted the opinion of Cicero ł, derived 
from the law of the twelve tables, “ perjurii poena luna, ex- 
4 ztium ; humana, dedecus.” 


» Monteſq. Sp. L. b. 29. ch. 11. > 7 Leg. 2. 9. 
i Britton. c. 5. 5 
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17. Amr is the next perlen of offence ads public 
juſtice ; which is when a judge, or other perſon concerned in 
the adminiſtration of juſtice, takes any undue reward to influence 
his behaviour in his office. In the eaſt it is the cuſtom never 
to petition any ſuperior for juſtice, not excepting their kings, 
without a preſent; This is calculated for the genius of deſpotic 
countries; where the true principles of government are never 
underſtood, and it is imagined that there is no obligation from 
the ſuperior to the inferior, no relative duty owing from the 
governor to the governed. The Roman law, though it contained 
many ſevere injunctions againſt bribery, as well for ſelling a man's 
vote in the ſenate or other public aſſembly, as for the bartering 
of common juſtice, yet, by a ſtrange indulgence in one inſtance, 
it tacitly encouraged this practice; allowing the magiſtrate to 
receive ſmall preſents, provided they did not in the whole ex- 
ceed a hundred crowns in the year *: not conſidering the inſi- 
nuating nature and gigantic progreſs of this vice, when once 
admitted. Plato therefore more wiſely, in his ideal republic ®, 
orders thoſe who take preſents for doing their duty to be puniſh- 
ed in the ſevereſt manner: and by the laws of Athens he that 
offered was alſo proſecuted, as well as he that received a bribeꝰ. 
In England this offence of taking bribes is puniſhed, in inferior 
officers, with fine and impriſonment ; and in thoſe who offer a 
bribe, though not taken, the ſame?. But in judges, eſpecially 
the ſuperior ones, it hath been always looked upon as ſo heinous 
an - offence, that the chief juſtice Thorpe was hanged for it in 
the reign of Edward III. By a ſtatute * 11 Hen. IV, all 
judges and officers of the king, convicted of bribery, ſhall for- 
feit treble the bribe, be puniſhed at the king s will, and be diſ- 
charged from the king's ſervice for ever. And ſome notable 
examples have been made in Pho, of perſons | in tho 


11 Hawk. P. C. 168. | © Pott. Antiqu. b. 1. c. 23. 
* . 11.6. c z Inft. 147. 


de Leg. l. 12. | * id. 146. 
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higheſt ſtations, and * very eminent and, able, but. q con- 
Ar with this ſordid W 5 N 

$ 15. EXSKACERT, is an. e to Maine a jury F 
to one ſide by promiſes, perſuaſions, entreaties, money, enter- 
tainments, and the like. The puniſhment for the perſon em- 
bracing is by fine and de, fs and, for the j Juror ſo. em- 
braced, if it be by taking money, the puniſhment is (by divers 
ſtatutes of the reign of Edward III) perpetual infamy, impriſon- 
ment 0. a year, and forfeiture of the tenfold value. | 


* "x 
« " = LY F g 1 * P » i * * N _= , 
a © ' 


i 19, Taz fal 2 verdi of jurors, whether occaſioned by em 
bracery or not, was antiently conſidered as criminal, and there- 
fore exemplarily en by attaint in the manner formerly 
mentioned *. : 

20. ANOTHER offence of the ſanie ſpecies is the negligence 
of public officers, entruſted with the adminiſtration of juſtice, as 
ſheriffs, coroners, conſtables, and the like : which makes the 
offender liable to be fined ; and in very notorious caſes will 
amount to a forfeiture of his office, if it be a beneficial one. 
Alſo the omitting to apprehend perſons, offering ſtolen iron, 
lead, and other metals to ſale, is a miſdemeſnor and puniſhable 
by a ſtated fine, or impriſonment, in purſuance of the ſtatute 
29 Geo. II. c. 30. | 


21. THERE is yet her offence againſt public Juſtice, 
which is a crime of deep malignity ; ; and fo much the deeper, 
as there are many opportunities of putting it in practice, and 
the power and wealth of the offenders may often deter the in- 
jet from a legal proſecution. This is the oppreſſion and ty- 
rannical partiality of judges, juſtices, and other magiſtrates, in 
the adminiſtration and under the colour of their office. How- 
ever, when proſecuted, either by impeachment in parliament, 


* 1 Hawk. P. C. 259. q * 1 Hawk, P. C. 168. 
See Vol, III. pag. 402. 
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or by information in the court of king's bench, (according ta 
the rank of the offenders) it is ſure to be ſeverely puniſhed with 
forfeiture of their © offices, fines, impriſonment, or other diſ- 


cretionary cenſure, regulated by the nature and aggravations 


of Ge offence connected. ) 

22. LASTL v, extortion 1 an abuſe of public juſtice, - which 
confifts in any officer's unlawfully taking, by colour of his office, 
from any man, any money or Allg of value, that is not due to 
him, or more than is due, or before it is due. The puniſh- 


ment is fine ad e - and ſometimes a forfeiture of 
—_ _ caps 


e r. c e. 
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E are next to nder e againſt the bite * ; 
the conſervation of which is intruſted to the king and 
his officers, in the manner and for the reaſons which were for- 
merly mentioned at large. Theſe offences are either ſuch as are 
an actual breach of the peace; of conſtructively ſo, by tending 


to make others break it. Both of theſe ſpecies are alſo either 
felonious, or not felonious. The felonious breaches of the peace - 


are ſtrained up to that degree of malignity by virtue of ſeveral 
modern ſtatutes : and, particularly, 


1. Tx 7riotous aſſembling of twelve perſons, or more, and 


* 


not diſperſing upon proclamation. This was firſt made high 


treaſon by ſtatute 3 & 4 Edw. VI. c. 5. when the king was a mi- 
nor, and a change in religion to be effected: but that ſtatute 
was repealed by ſtatute 1 Mar. c. 1. among the other treaſons 
created ſince the 25 Edw. III; though the prohibition was in 
ſubſtance re- enacted, with an inferior degree of puniſhment, by 
ſtatute 1. Mar. ſt. 2. c. 12. which made the ſame offence a ſingle 
felony. Theſe ſtatutes ſpecified and particularized the nature of 
the riots they were meant to ſuppreſs; as, for example, ſuch as 
were ſet on foot with intention to offer violence to the privy 
council, or to change the laws of the kingdom, or for certain 
other ſpecific purpoſes : in which caſes, if the perſons were 


Vol. I. pag. 137, 268. 350. 
COm- 


Ch. 11 WaoN GS. 143 


commiendet by pendant to eee and avium þ did not; it was 


preſs lach riot. This was =. a 4 1 — in that 
ſanguinary reign, when popery was intended to be re-eſtabliſhed, 
which was like to produce great diſcontents : but at firſt it was 
made only for a year, and was afterwards continued for that 
queen's life. And, by ſtatute 1 Eliz.'c. 16. when a reformation 
in religion was to be once more attempted, it was revived. and 
continued during her life alſo ; and then expired. From the 
acceſſion of — the firſt to the death of queen Anne, it was 
never once thought expedient to revive it: but, in the firſt year 
of George the firſt, it was judged neceſſary, in order to ſupport 
the execution of the act of ſettlement, to renew it, and at one 
ſtroke to make it perpetual, with large additions. For, whereas 
the former acts expreſily defined and ſpecified what ſhould be 
accounted a riot, the ſtatute: 1 Geo. I. c. 5. enacts, generally, 
that if any twelve perſons are unlawfully aſſembled to the diſ- 
turbance of the peace, and any one juſtice of the peace, ſheriff, 
under-ſheriff, or mayor of a town, ſhall think proper to com- 
mand them "by: proclamation to diſperſe, if they contemn his 
orders and continue together for one hour afterwards, ſuch con- 
- tempt ſhall be felony without benefit of clergy. And farther, 
if the reading of the proclamation be by force oppoſed, or the 
reader be in any manner wilfully hindered from the reading of 
it, ſuch oppoſers and hinderers are felons, without benefit of 
clergy : and all perſons to whom ſuch proclamation ought to have 
been made, and knowing of ſuch hindrance, and not diſperſing, are 
felons, without benefit of clergy. There is the like indemnifying 
clauſe, in caſe any of the mob be unfortunately killed in the en- 
deavour to diſperſe them ; being copied from the a& of queen 
Mary. And, by a ſubſequent clauſe of the new act, if any per- 
| ſons, ſo riotouſly afſembled, begin even before proclamation to 
pull-down any church, chapel, meeting-houſe, dwelling-houſe, 
or out-houſes, they ſhall be felons without benefit of clergy. 


2. BY 


2, rose 8 Bock W 

ry N 1040 „E 185 bete ud Ente s 
nete Elen. Ie c. 7. unlowful hunting in any legal! 
foreſt, ' park, or warren, not being the king's property, by night, 
or with painted faces, was declared to be ſingle felony.” But now” _ 
by the ſtatute 9 Geo. I. c. 22. to appear armed in any open place! > 
by day, or night, with faces blacked or otherwiſe diſguiſed, or 
(being ſo diſguiſed): to hunt, wound; kill, or ſteal any deer; to 
rob a warren, or to ſteal fiſh, is felony without benefit of clergy. 

I mention this offence in this place, not on account of the da- 
mage thereby done to private property, but of the manner in, 
which that damage is committed; namely, with the face blacked” 
or with other diſguiſe, to the e nl 1 . penny . _ . 
terror of his ene 8 — 


+ 3 I 
: 


as £ 
"I. % 


3. Als o by 55 fame ſtatute 9 Geo. I. c. 22. amended by 
ſtatute 27 Geo. II. c. 15. knowingly to ſend any lerter without 
a name, or with a fictitious name, demanding money, veniſon, 
or any other valuable thing, or threatening (without any demand) 
to kill, or fire the houſe of, any perſon, is made felony, with- 

out benefit of clergy. This offence was SN high treaſon, 
by the ſtatute 8 Hen. V. c. 6. | 


4. To pull down or deſtroy any furnpiłe- gate, or fence 
thereunto belonging, by the ſtatute 1 Geo. II. c. 19. is puniſhed 
with public whipping, and three months impriſonment ; and to 
deſtroy the toll-houſes, or any fuice or lock on a navigable river, 
is made felony to be puniſhed with tranſportation for ſeven years. 
By the ſtatute 5 Geo. II. c. 33. the offence of deſtroying turn- 
| Pike-gates or fences, is made felony alſo, with tranſportation for 
ſeven years. And, laſtly, by ſtatute 8 Geo. II. c. 20. the offen- 
ces of deſtroying both turnpikes upon roads, and fluices upon 
rivers, are made felony, without benefit of clergy ; and may be 
tried as well in an adjacent county, as that wherein the fact is 
committed. The remaining offences againſt the public peace 
are merely miſdemeſnors, and no felonies ; as, 

5. Ar- 
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5. Ar FRAYS (from etui, to to terrify) are fo 5 of 
two or more perſons in ſome public place, to the terror of his 
majeſty's ſubjects: for, if the fighting be in private, it is no 
affray but an afſault*. Affrays may be ſuppreſſed by. any pri- 
vate perſon preſent, who is juſtifiable in endeavouring to part 
the combatants, whatever conſequence; may enſue. But more 

eſpecially the conſtable, or other ſimilar officer, however deno- 
minated,. is bound to keep the peace; and to that purpoſe may 
break open doors to ſuppreſs an affray, or apprehend. the af- 
frayers ; and may either carry them before a Juſtice, or impri- 
ſon them by his own authority for a convenient ſpace till the 

heat is over; and may. then perhaps alſo. make them find ſure- 
ties for the peace. The puniſhment of common affrays is by 
fine and impriſonment ; the meaſure of which muſt — regula- 
ted by the circumſtances of the caſe: for, where there is 
material aggravation, the puniſhment proportionably increaſes. ' 
As where two perſons coolly and deliberately engage in a duel : 
this being attended with an apparent intention and danger of 
murder, and being a high contempt of the juſtice of the nation, 
is a ſtrong aggravation of the affray, though no miſchief has 
actually enſued*. Another aggravation is, when thereby the of- 
| ficers of juſtice are diſturbed in the due execution of their office: 
or where a reſpect to the particular place ought to reſtrain and 
regulate men's behaviour, more than in common ones; as in 
the king's court, and the like. And upon the ſame account 
alſo all affrays in a church or church yard are eſteemed very 
heinous offences, as being indignities to him to whoſe ſervice 
thoſe places are conſecrated. Therefore mere quarrelſome words, 
which are neither an affray nor an offence in any other place, 
are penal here. For it is enacted by ſtatute 5 & 6 Edw. VI. c. 4. 
that if any perſon ſhall, by words only, quarrel, chide, or 
brawl, in a church or church- yard, the ordinary ſhall ſuſpend 


him, if a layman, a6 ingreſſu ecclefiae ; and, if a * in orders, 


» 1 Hawk. P. C. 134. | « Thid. 137. 
© Ibid. 136. | id. 138. | | 
Vor. IV. 3 from 


—_— 
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from the miniſtration of his office during. pleaſure. And, ir 

any perſon in ſuch church or church yard proceeds to ſmite or 

lay violent hands upon another, he ſhall be excommunicated 7/6 

facto; or if he ſtrikes him with a weapon, or draws any wea- 

| pon with intent to ſtrike, he ſhall beſides excommunication 

g l being convicted by a jury) have one of his ears cut off; or, 
having no ears, be branded with the letter F in his cheek. 7 Wo 
e en et but, . e ny g 


* 

6. Rio rs, routs, and unlawful afemblic muſt pe three per- 

ſons at leaſt to conſtitute them. An unlawful aſembiy is when 

three, or more, do aſſemble themſelves together to do an un- 

lawful act, as to pull down incloſures, to deſtroy a warren or 

the game therein; and part without doing it, or making any 

motion towards it*. A rout is where three or more meet to do 

an unlawful act upon a common quarrel, as forcibly breaking 

down fences upon a right claimed of common, or of way; and 

make ſome advances towards'it*. A riot is where three or more 

actually do an unlawful act of violence, either with or without 

a common cauſe or quarrel *: as if they beat a man; or hunt 

| and kill game-in another's park, chaſe, warren, or liberty ; or 
Us do any other unlawful act with force and violence; or even do 

| a lawful act, as removing a nuſance, in a violent and tumultuous 
manner. + The puniſhment of unlawful aſſemblies, if to the 
number of twelve, we have juſt now ſeen may be capital, ac- 
cording to the circumſtances that attend it; but, from the num 
ber of three to eleven, is by fine and impriſonment only. The 
fame is the caſe in riots and routs by the common law; to which 

the pillory in very enormous caſes has been ſometimes ſuper- 

added'. And by the ſtatute 13 Hen. IV. c. 7. any two juſtices, 
'together with the ſheriff or under-ſheriff of the county, may 
come with the poſſe comitatus, if need be, and ſuppreſs any ſuch 
riot, aſſembly, or rout, arreft the rioters, and record upon the 
ſpot the nature and circumftances of the whole tranſaction ; 


f 4 Inſt. 176. 5 » z Inſt, 176. 
5 Pro. Abr. t. Riot. 4. 5. „ i. 3. C: 159. 
which 
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which record alane ſhall be a ſufficient conviction of the offend- 
ers. In the interpretation of which ſtatute it-hath been holden, - 

that all perſons, noblemen and others, except women, clergy- 

men, perſons decrepit, and infants under fifteen, are bound to 

attend the juſtices in ſuppreſſing a riot, upon pain of fine and 

impriſonment ; - -and that any battery, wounding, or killing the 

rioters,” that may happen in ſuppreſſing the riot, is juſtifiable . 

So that our antient law, previous to the modern riot act, ſeems 
pretty well to have guarded againſt any violent breach of the 

public peace; eſpecially as any riotous aſſembly on a public or 8 
general account, as to redreſs grievances or pull down all inclo- 

ſures, and alſo reſiſting the king's forces if ſent to keep the 

peace, may amount to overt acts of h treaſon, by levying 

ee ue F . 122 


57. NzARLY related to this head of riots is the offence of 
tumultuous petitioning ; which was carried to an enormous height 
in the times preceding the grand rebellion. Wherefore by ſta- 
tute 13 Car. II. ſt. 1. c. 5. it is enacted, that not more than 
twenty names ſhall be ſigned to any petition to the king or either 
houſe of parliament, for any alteration of matters eſtabliſhed by 
law in church or ſtate; unleſs the contents thereof be previouſly 
approved, in the country, by three juſtices, or the majority of 
the grand jury at the aſſiſes or quarter ſeſſions; and, in London, 
by the lord mayor, aldermen, and common council“: and that 
no petition ſhall be delivered by a company of more than ten 
perſons: on pain in either caſe of incurring a penalty not ex- 
W 100/, and three months impriſonment. 


8. An eighth offence againſt the public peace is that of a 
forcible entry or detainer; which is committed by violently taking 
or keeping poſſeſſion of lands and tenements, with menaces, force, 
and arms, and without the authority of law. This was for- 


j 1 Hal. P. C. 495. 1 Hawk.P.C. 161. the reſtoration, uſually taken the lead in 
This may be one reaſon (among others) petitions to parliament for the alteration of 
why the corporation of London has, ſince any eſtabliſhed law. 
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merly allowable to every perſon difſeiſed, or turned out of po- 


ſeſſion, unleſs his entry was taken away or barred by his own. 


neglect, or other circumſtances ; which were explained more at 


large in a former volume. But this being found very prejudi- 
Cial to the public peace, it was thought neceflary by ſeveral ſta- 
perſons from the uſe of ſuch violent methods, 
even of doing themſelves juſtice; and much more if they have 
So that the entry now allowed by 


tutes to reſtrain all 


na juſtice in their claim v. 
law is a peacedble one; that forbidden is ſuch as is carried on 
and maintained with force, with violence, and unuſual weapons. 
By the ſtatute 5 Ric. II. ſt. 1. c. $. all forcible entries are puniſhed | 
with impriſonment and ranſom at the king's will. And by the 


ſeveral ſtatutes of 15 Ric. II. c.2. 8 Hen. VI. c. 9. 31 Eliz. 
try, or forcible. 


c. 11. and 21 Jac. I. c. 15. upon any forcible en 
detainer after peaceable entry, into any lands, or benefices of the 
church, one or more juſtices of the peace, taking fufficient 
power of the county, may go to the place, and there record the 
force upon his own view, as in cafe of riots; and upon fuch 


conviction may commit the offender to gaol, till he makes fine 


and ranſom to the king. And moreover the juſtice or juſtices 
have power to ſummon. a jury, to try the forcible entry or de- 
tainer complained of: and, if the fame be found by that jury, 
then, beſides the fine on the offender, the juſtices ſhall make re- 
ſtitution by the ſheriff of the poſſeſſion, without inquiring into 
the merits of the title; for the force is the only thing to be 
tried, puniſhed, and remedied by them : and the fame may be 
done by indictment at the general ſeſſions. But this proviſion 
does not extend to ſuch as endeavour to maintain poſſeſſion by 
force, where they themſelves, or their anceſtors, have been in 
the peaceable enjoyment of the lands and tenements, for three 
years immediately preceding. 

9. TRR offence of riding or going armed, with dangerous or 


unuſual weapons, is a crime againſt the public peace, by terri- 


fying the good people of the land; and is particularly prohibited 


I See Vol. III. pag. 174, &c. 1 Hawk, P. C. 141. 5 
| * 


Boox IV. 
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by che ſtatute of N 2 Edw. III. c. 4. upon pain of 
forfeiture of the arms, and impriſonment during the king's 


pleaſure : in like manner as, by the laws of Solon, every Athe- 
nian was finable who walked about the city in armour *. 


10. SPREADING falſe news, to make diſcord between the king 
and nobility, or concerning any great man of the realm, is pu- 
niſhed by common law * with fine and impriſonment ; which is 
confirmed by ſtatutes Weſtm. . 3 Edw. I. c. 34. 2 Ric. II. ſt. 1. 
c. 5. and 12 Ric. II. c. 11. 


it. Fates and pretended prophecies, with intent to diſturb 
the peace, are equally unlawful, and more penal; as they raiſe 
enthufiaſtic jealoufics in the people, and tertify them with ima- 
fears. They are therefore puniſhed by our law, upon the 
ſame principle that fpreading of public news of any kind, with- 
out —— to the magiſtrate, was prohibited by 
the antient Gauls . Such falſe and pretended prophecies were 
puniſhed capitally by ſtatute 1 Edw. VI. c. 12. which was re- 
pealed in the reign of queen Mary. And now by the ſtatute 
5 Eliz. c. 15. the penalty for the firſt offence is a fine of 100%, 


and one year's impriſonment ; for the ſecond, forfeiture of all 


goods and chattels, and im prifoumnent _ life. 


12. Bzs1DEs actual breaches of the peace, 7 thing thar 
tends to provoke or excite others to break it, is an offence of 
the ſame denomination. Therefore challenges to fight, either by 
word or letter, or to be the bearer of ſuch challenge, are puniſh- 

able by fine and impriſonment, according to the circumſtances 
of the offence. If this challenge ariſes on account of any mo- 


» Pott. Antiqu. b. 1. c. 26. „ atque imperitos falfis rumoribus terreri, et 
* 2 Inſt. 226, 3 Inſt. 198. « ad facinus impelli, et de ſummis rebus conſi- 
p « Habent legibus ſunctum, fi quis grid de © lium capere, cognitum eff.” Caeſ. de bell. 

« republica a finitimis rumore aut famaacceperit, Gall. lib. 6. cap. 19. 

* uti ad magiſtratum deferat, neve cum alio 11 Hawk. P. C. 135. 138. 

* communicet: quod ſaepe homines temerarios 
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ney won at gaming, or if any aſſault or affray happen upon 
ſuch account, the offender, by ſtatute 9 Ann. c. 14. ſhall for- 
feit all his goods to the bet eur. nn two To oo 
fonment. 2 N | of 494 1 
13. OF a nature very + Giles to challenges are libels, libelli 
| famoſi, which, taken in their largeſt and moſt extenſive ſenſe, 
ſignify any writings, pictures, or the like, of an immoral or 
illegal tendency ; but, in the ſenſe under which we are now to 
conſider them, are malicious defamations of any perſon, and eſ- 
pecially a magiſtrate, made public by either printing, writing, 
ſigns, or pictures, in order to provoke him to wrath, or expoſe 
him to public hatred, contempt, and ridicule . The direct 
tendency of theſe libels is the breach of the public peace, by 
ſtirring up the objects of them to revenge, and perhaps to blood- 


ſhed. The communication of a libel to any one perſon is a 


publication in the eye of the law*: and therefore the ſending 
an abuſive private letter to a man is as much a libel as if it 
were openly printed, for it equally tends to a breach of the 
peace. For the ſame reaſon it is immaterial with reſpect to the 


eſſence of a libel, whether the matter of it be true-or-falſe* ;- 


ſince the provocation, and not the falſity, is the thing to be 
puniſhed criminally : : though, doubtleſs, the falſnood of it may 
aggravate it's guilt, and enhance it's puniſhment. In a civil ac- 
tion, ye may remember, a libel muſt appear to be falſe, as well 
as ſcandalous”; for, if the charge be true, the plaintiff has 
received no orivate injury, and has no ground to demand a com- 
penſation for himſelf, whatever offence it may be againſt the 
public peace: and therefore, upon a civil action, the truth of 
the accuſation may be pleaded in bar of the ſuit. But, in a 
criminal proſecution, the tendency which all libels have to- 
create animoſities, and to diſturb the public peace, is the ſole 
conſideration of the law. And therefore, in ſuch proſecutions, 


r 1 Hawk. P. C. 193. Poph. 139. 1 Hawk. P. C. 195. 
Moor. 813. Moor. 627. 5 Rep. 125. 11 Mod, 99. 
t 2 Brownl. 151. 12 Rep. 33. Hob. 211. Y See Vol. III. pag. 125. 
| the 
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the only points to be conſidered are, firſt, the making or pub- 
liſhing of the book or writing; and, ſecondly, whether the 
matter be criminal: and, if both theſe points are againſt the 
defendant, the offence againſt the public is complete. The 
puniſhment of ſuch libellers, for either making, repeating, 
printing, or publiſhing the libel, is fine, and ſuch corporal 
puniſhment as the court in it's diſcretion ſhall inflict; regard- 
ing the quantity of the offence, and the quality of the offen- 
der *. By the law of the twelve tables at Rome, libels, which 
affected the reputation of another, were made a capital offence: 
but, before the reign of Auguſtus, the puniſhment became 
corporal only. Under the emperor Valentinian * it was again 
made capital, not only to write, but to publiſh, or even to 
omit deſtroying them. Our law, in this and many other re- 
ſpe&s, correſponds rather with the middle age of Roman juriſ- 
prudence, when liberty, learning, and humanity, were in their 
full vigour, than with the cruel edicts that were eſtabliſhed in 
the dark and. tyrannical ages bor the antient decemviri, or the 
later emperors. 


Ix this, and the other inſtances which we have lately con- 
ſidered, where blaſphemous, immoral, treaſonable, ſchiſmati- 
cal, ſeditious, or ſcandalous libels are puniſhed by the Engliſh 
law, ſome with a greater, others with a leſs degree of ſeverity ; ; 
the liberty of the preſs, properly underſtood, is by no means in- 
fringed or violated. The liberty of the preſs is indeed eſſential 
to the nature of a free ſtate : but this conſiſts in laying no pre- 
vious reſtraints upon publications, and not in freedom from 
cenſure for criminal matter when publiſhed. Every freeman 
has an undoubted right to lay what ſentiments he pleaſes before 
the public: to forbid this, is to deſtroy the freedom of the 


* 1 Hawk. P. C. 196. . 
3 - Quinetiam lex 


Poenague lata, malo quae nollet carmine quenquam | 
vertere modum formidine fuſtis. Hor. ad Aug. 152. 


Deſcribi: 
2 Cod. 9. 36. 
preſs: 


Pure Boox IV. 


: but if he publiſhes what is improper miſchievous, or 
illegal, he muſt take the conſequence. of his own temerity. 
To ſubject the preſs to the reſtrictive power of a licenſer, as 
was formerly Han both before and fince the revolution *, is to 
ſubje& all freedom of ſentiment to the prejudices of one man, 
and make him the arbitrary and infallible judge of all contro- 
verted points in learning, religion, and government. But to 
puniſh (as the law —＋ at preſent) any dangerous or offenſive 
writings, which, when publiſhed; ſhall on a fair and impartial 
trial be adjudged of a perniciaus tendency, is neceſſary for the 
preſervation of peace and good order, of government and reli- 
gion, the only folid Fond = yak: of civil liberty. Thus the will 
of individuals 3 is {till left free ; the abuſe only of that free will 
is the object of legal puniſhment.. Neither is any reſtraint 
hereby laid upon freedom of thought or enquiry : yy of 
private ſentiment is ſtill left; the diſſeminating, o 
public, of bad ſentiments, deſtructive of the ends of ſociety, 
is the crime which ſociety corrects. A man (ſays a fine writer 
on this ſubject) may be allowed to keep poiſons in his cloſet, 
but not publicly to vend them as cordials. And to this we may 


. 
# 


« The art of printing, foon after it's in 


troduftion, was looked upon (as well in 
England as in other countries) as merely a 
matter of Kate, and ſubject to the coercion. 
of the crown. It was therefore regulated 
with us by the king's proclamations, pro- 
hibitions, charters of privilege and of li- 
- cence, and finally by the decrees of the 


court of ſtarchamber ; which limited the 


number of printers, and of preſſes which 
each ſhould employ, and prohibited new 
publications unleſs previouſly approved by 
proper licenſers. On the demolition of this 
odious juriſdiction in 1641, the long pas- 
liament of Charles I, after their rupture 
with that prince, aſſumed the ſame powers 
as the ſtarchamber exerciſed with reſpect to 
the licenfing of books; and in 1643, 1647, 
1049, and 1652, (Scobell. i. 44, 134. ii. 88, 


230.) iſſued their ordinances for that pur- 
poſe, founded principally on the ftarchamber 
decree of 1637. In 1662 was paſſed: the 
ſtatute 13 & 14 Car. II. c. 33. which (with 
ſome few alterations) was copied from the 
parliamentary ordinances, This act expired 
in 1679, but was revived by ſtatute 1 Jac, II. 
c. 17. and continued till 1692. It was then 
continued for twe years longer by ſtatute 
4W.&M. c. 24. but, though frequent at- 
tempts were made by the government to 
revive it, in the ſubſequent part of that 
reign, (Com. Journ. 11 Feb. 1694. 26 Nov, 
1695. 22 Oct. 1696. 9 Feb. 1697. 31 Jan. 
1698.) yet the parliament reſiſted it fo 
ſtrongly, that it finally expired, and the 
preſs became properly free, in 1694; and 
has ever ſince ſo continued. 


add, 
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add, that the only plauſible argument heretofore uſed for re- 
ſtraining the juſt freedom of the preſs, that it was neceſſary 
« to prevent the daily abuſe of it,” will entirely loſe it's force, 
when it is ſhewn (by a ſeaſonable exertion of the laws) that the 
preſs cannot be abuſed to any bad purpoſe, without incurring a 
ſuitable puniſhment : whereas it never can be uſed to any good 
one, when under the control of an inſpector. So true will it be 


found, that to cenſure the Loratioulncks, is to maintain the li- 
berty, of the preſs. 


Vo I. IV. U 


Ce THe rler. | 


Or orrbnens AGAINST PUBLIC TRADE. 


() FFENCES againſt public trade, like thoſe of the pre- 
ceding claſſes, are either felonious, or not felonious. Of 
the firſt ſort are, 


1. OwLIN G, 0 called from it's being uſually ta on in 
the night, which is the offence of tranſporting wool or ſheep 
out of this kingdom, to the detriment of it's ſtaple manufacture. 
This was forbidden at common law *, and more particularly by 
ſtatute 11 Edw. III. c. 1. when the Importance of our woollen 
manufacture was firſt attended to ; and there are now many later 
ſtatutes relating to this offence, the moſt uſeful and principal of 
which are thoſe enacted in the reign of queen Elizabeth, and 
ſince. The ſtatute 8 Eliz. c. 3. makes the tranſportation of live 
ſheep, or embarking them on board any ſhip, for the firſt of- 
fence forfeiture of goods, and impriſonment for a year, and that 
at the end of the year the left hand ſhall be cut off in ſome pub- 
lic market, and ſhall be there nailed up in the openeſt place ; 
and the ſecond offence is felony. The ſtatutes 12 Car. II. c. 32. 
and 7 & 8 W. III. c. 28. make the exportation of wool, ſheep, 
or fuller's earth, liable to pecuniary penalties, and the forfeiture 
of the intereſt of che ſhip and cargo by the owners, if privy ; 


2 Mirr. Ce 1. 5. 3. 
and 
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and confiſcation of goods, and three years imorithament to the 
| maſter and all the mariners. And the ſtatute 4 Geo. I. c. 11. 


(amended and farther enforced by 12 Geo. II. c. 21. and 


19 Geo. II. c. 34.) makes it tranſportation for ſeven years, if 
the e be not paid. 


2. SMUGGLING, or the offence of importing goods without 
paying the duties impoſed thereon by the laws of the cuſtome 
and exciſe, is an offence generally connected and carried on hand 
in hand with the former. This is reſtrained, by a great variety 
of ſtatutes, which inflict pecuniary penalties and ſeiſure of the 
goods for clandeſtine ſmuggling ; and affix the guilt of felony, 
with tranſportation for ſeven years, upon more open, daring, 
and avowed practices: but the laſt of them, 19 Geo. II. c. 34. 
is for this purpoſe inſtar omnium ; for it makes all forcible acts 
of ſmuggling, carried on in defiance of the laws, or even in 
diſguiſe to evade them, felony without benefit of clergy : enact- 
ing, that if three or more perſons ſhall aſſemble, with fire arms 
or other offenſive weapons, to aſſiſt in the illegal exportation or 
importation of goods, or in reſcuing the ſame after ſeiſure, or 
In reſcuing offenders in cuſtody for ſuch offences ; or ſhall paſs 
with ſuch goods in diſguiſe ; or ſhall wound, ſhoot at, or aſſault 
any officers of the revenue when in the execution of their duty ; 
fach perſons ſhall be felons, without the benefit of clergy. As 
to that branch of the ſtatute, which required any perſon, char- 
ged upon oath as a ſmuggler, under pain of death, to ſurrender 
himſelf upon proclamation, it ſeems to be expired ; as the ſub- 
| ſequent ſtatutes *, which continue the original act to the preſent 
time, do in terms continue only ſo much of the ſaid act, as re- 
lates to the puniſbment of the offenders, and not to the extra- 
ordinary method of apprehending or cauſing them to ſurrender : 
and for offences of this poſitive ſpecies, where puniſhment 
(though neceſſary) is rendered fo by the laws themſelves, which 
by impoſing high duties on commodities increaſe the temptation 


» Stat, 26 Geo, II. c. 32. 32 Geo. II. c. 18. 4 Geo, III. c. 12. 
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to evade them, we cannot ſurely be too cautious in n inflicting 
the tr a6 of death. ; = 
. ANOTHER offence Au public trade is wüde bank- 

ry which was ſufficiently ſpoken of in a former volume *; 
when we thoroughly examined the nature of theſe wnfortheidts . 
traders. - I ſhall therefore here barely mention over again ſome 
abuſes incident to bankruptcy, v/z. the bankrupt's negle& of 
ſurrendering himſelf to his creditors ; his non-conformity t 
the directions of the ſeveral ſtatutes ; his concealing or embez- 
zling his effects to the value of 20/7; and his withholding any 
books or writings with intent to defraud his creditors : all which 
the policy of our commercial country has made capital in the 
offender ; or, felony without benefit of clergy. And indeed it 
is allowed in general, by ſuch as are the moſt averſe to the in- 
fliction of capital puniſhment, that the offence of fraudulent 
bankruptcy, being an atrocious ſpecies of the crimen fal, ought 

to be put upon a level with thoſe of forgery and falſifying the 
coin*®, To this head we may alſo ſubjoin, that by ſtatute 
32 Geo. II. c. 28. it is felony puniſhable by tranſportation for 
ſeven years, if a priſoner, charged in execution for any debt un- 
der 100 J, neglects or refuſes on demand to diſcover and deliver 
up his effects for the benefit of his creditors. And theſe are the 
only felonious offences againſt public trade; the reſidue being 
mere miſdemeſnors : as, 


* . 
441 


4. UsURY, which is an nn contract upon the loan of 
money, to receive the ſame again with exorbitant increaſe. Of 
this alſo we had occaſion to diſcourſe at large in a former vo- 
lume . We there obſerved that by ſtatute 37 Hen. VIII. c. 9. 
the rate of intereſt was fixed at 101. per cent. per annum : which 
the ſtatute 13 Eliz. c. 8. confirms; and ordains, that all brokers 
ſhall be guilty of a praemunire that tranſact any contracts for 
more, and the ſecurities themſelves ſhall be void. The ſtatute 


© See Vol. I. pag. 317. Beccar, ch. 33. © Beccar. ch. 34. 
« Sec Vol. II. pag. 481, 482. f See Vol. II. pag. 455, GC. 
5 21 Jae. I. 


ch. F  WronGsy 157 
ai: Jac. I. 0. 17. reduced intereſt to eight per cent; and, it 
having been lowered in 1650, during the uſurpation, to ſix per 
cent, the ſame reduction was re- enacted after the reſtoration by 
ſtatute 12 Car. II. c. 13. and, laſtly, the ſtatute 12 Ann. ſt. 2. 
c. 16. has reduced it to five ber cent. Wherefore not only all 
contracts for taking more are in themſelves totally void, but alſo 
the lender ſhall forfeit treble. the money borrowed. Alſo if any 
{crivener or broker takes more than five ſhillings per cent. pro- 
curation-money, or more than twelve-pence for making a bond, 


he ſhall forfeit 20 J. wih coſts, and ſhall ſuffer impriſonment 
for half a year. 


5. n is another offence, more immediately againſt 
public trade; as that cannot be carried on without a punctilious 
regard to common honeſty, and faith between man and man. 
Hither therefore may be referred that prodigious multitude of 
ſtatutes, which are made to prevent deceits in particular trades, 
and which are chiefly of uſe among the traders themſelves. For 
ſo cautious has the legiſlature been, and ſo thoroughly abhors all 
indirect practices, that there is hardly a conſiderable fraud inci- 
dent to any branch of trade, but what is reſtrained and puniſhed 
by ſome particular ſtatute. The offence alſo of breaking tlie aſ- 
 fiſe of bread, or the rules laid down by law, and particularly by 
ſtatute 31 Geo. II. c. 29. and 3 Geo, III. c. 11. for aſcertaining 
it's price in every given quantity, is reducible to this head of 
cheating: as is likewiſe in a peculiar manner the offence of ſell- 
ing by falſe weights and meaſures ; the ſtandard of which fell un- 
der our conſideration in a former volume 5. The puniſhment of 
bakers. breaking the aſſiſe, was antiently to ſtand in the pillory, 
by ſtatute 51 Hen. III. ſt. 6. and for brewers (by the ſame act) 
to ſtand in the tumbrel or dungcart *:: which, as we learn from 
domeſday book, was the puniſhment for knaviſh brewers in the 
city of Cheſter ſo early as the reign of Edward the confeſſor. 
«*« Malam cervi Ham faciens, n catliedra ponebatur feercoris *. 7 ab 

, See Vol. I. pag. 274. i Seld. tit. of hon. b. 2, c. 5. f. 3. 
h 3 Inft. 219. w 
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now the general puniſhment for all frauds of this kind, if indicted 
(as they may be) at common law, is by fine-and impriſonment : 
though the eaſier and more uſual way is by levying on a ſummary 
conviction, by diſtreſs and fale, the forfeĩtures impoſed by the 
ſeveral acts of parliament. - Laftly, any deceitful practice, in co- 
zening another by artful means, whether in matters of trade or 
otherwiſe, as by playing with falſe dice, or the like, is puniſhable 
with fine, impriſonment, and pillory*. And by the ſtatutes 

33 Hen. VIII. c. 1. and 30 Geo. II. c. 24. if any man defrauds; 
another of any valuable chattels by colour of any falſe token, 
counterfeit letter, or falſe pretence, or pawns or difpoſes of an- 
other's goods without the conſent of the owner, he ſhall ſuffer 
ſuch puniſhment by impriſonment, fine, pillory, tranſportation, 
whipping, or other corporal pain, as the court ſhall direct. 


© 


6. Tax offence of forefalling the market is alſo an offence 
againſt public trade. This, which (as well as the two following) 
is alſo an offence at common law, is deſcribed by ſtatute 5 & 
6 Edw. VI. c. 14. to be the buying or contracting for any mer- 
chandize or victual coming in the way to market; or diſſuading 
perſons from bringing their goods or proviſions there ; or per- 
ſuading them to enhance the price, when there : any of which 
practices make the market dearer to the fair trader. 


7. REGRATING is deſcribed by the ſame ſtatute to be the 
buying of corn, or other dead victual, in any market, and ſell- 
ing it again in the ſame market, or within four miles of the 
place. For this alſo enhances the price of the proviſions, as every 
ſucceſſive ſeller muſt have a ſucceſſive profit. 


8. Enenoseine, by the ſame ſtatute, is the getting into 
one's poſſeſſion, or buying up, of corn or other dead victuals, 
with intent to ſell them again. This muſt of courſe be inju- 
rious to the public, by putting it in the power of one or two 
rich men to raiſe the price of proviſions at their own diſcretion. 


k 1 Hawk. P. C. 188. 1 2 Hawk. P. C. 235. 
| And 
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And the penalty for theſe three offences by this ſtatute (which 
is the laſt that hath been made them) is the forfeiture 
of the goods'or their value, and two months impriſonment for 
the ficſt offence ; double value and fix months impriſonment for 
the ſecond ; and, for the third, the offender ſhall forfeit all his 
goods, be ſet in the pillory, and impriſoned at the king's pleaſure. 
Among the Romans theſe offences, and other male-practices to 
raiſe the price of proviſions, were puniſhed by a pecuniary mulct. 
« Poena viginti aureorum flatuitur adverfus eum, qui contra anno= 
« nam fecerit, Kan. coierit quo annona carior at. 


9. MonoroLizs ace much the fame offence in other branches 
of trade, that engrofling is in proviſions : being a licence or pri- 
vilege allowed by the king for the ſole buying and ſelling, ma- 
king, working, or uſing, of any thing whatſoever ; whereby the 
ſubject in general is reſtrained from that liberty of manufactu- 
ring or trading which he had before. Theſe had been carried 
to an enormous height during the reign of queen Elizabeth ; 
and were heavily complained of by fir Edward Coke®, in the 
beginning of the. reign of king James the firſt : but were in 
great meaſure remedied by ſtatute 21 Jac. I. c. 3. which declares 
ſuch monopolies to be contrary to law and void ; (except as to 
patents, not exceeding the grant of fourteen years, to the au- 
thors of new inventions ;) and monopoliſts are puniſhed with 
the forfeiture of treble damages and double coſts, to thoſe whom 
they attempt to diſturb ; and if they procure any action, brought 
againſt them for theſe damages, to be ſtayed by any extrajudicial 
order, other than of the court wherein it is brought, they incur 
the penalties of praemunire. Combinations alſo among victuallers 
or artificers, to raiſe the price of proviſions, or any commodi- 
ties, or the rate of labour, are in many caſes ſeverely punithed 
by particular ſtatutes ; and, in general, by ſtatute 2 & 3 Edw. VI. 
c. 15. with the forfeiture of 10 4 or twenty days impriſonment, 
with an allowance of only bread and water, for the firſt offence 3 ; 


= Ff. 48, 12.2. z Inft. 181. | : : 
* Hawk. P. C. 231. 


20 J. 


_ elſe the pillory, loſs of one car, and perpetual-infamy. In the 
ſame manner, by a conſtitution of the emperor Zeno ?, all mo- 
nopolics and combinations to keep up the price of merchandize, 
proviſions, or workmanſhip, were prohibited upon pain * fors 
feiture of * and perpetual baniſhment. 


10. To exerciſe a trade in any town; without mb pre- 
viouſly ſerved as an apprentice for ſeven years 3, is looked upo 
to be detrimental to public trade, upon the ſuppoſed want of 
ſufficient {kill in the trader; and therefore is puniſhed by ſta- 


tute 5 Eliz. c. 4. with the forfeiture of forty 3 800 the 
month. 


11. LASTLY, to prevent the deſtruction of our home ma- 


nufactures, by tranſporting and ſeducing our artiſts to ſettle abroad, 
it is provided by ſtatute 5 Geo. I. c. 27. that ſuch as ſo entice 
or ſeduce them ſhall be fined 100/, and be impriſoned three 
months ; and for the ſecond offence ſhall be fined at diſcretion, 
and be impriſoned a year: and the artificers, ſo going into fo- 
reign countries, and not returning within fix months after 
warning given them by the Britiſh embaſſador where they re- 
fide, ſhall be deemed aliens, and forfeit all their lands and 
goods, and ſhall be incapable of any legacy or gift. By ſtatute 
23 Geo. II. c. 13. the ſeducers incur, for the firſt offence, a 
forfeiture of 5001. for each artificer contracted with to be ſent 
abroad, and impriſonment for twelve months; and for the ſe- 
cond, 1000 /, and are liable to two years impriſonment : and if 
any perſon exports any tools or utenſils uſed in the filk or wool- 
len manufaQtures, he forfeits the ſame and 200 J, and the cap- 
tain of the ſhip (having knowlege thereof) 100/: and if any 
captain of a king's ſhip, or officer of the cuſtoms, knowingly 
ſuffers ſuch exportation, he forfeits 100 J. and his employment; ; 
and is for ever made incapable of bearing any public office. 


P Cod. 4. 59. 1. ; 4 See Vol, I. pag. 427. 


x60 | — Book IV. 
20 J. or che pillory, for the ſecond ; and 40 J. for the third, or 
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CHAPTER THE THIRTEENTH. 


Or OFFENCES AGAINST THE PUBLIC HEALTH, 
AND THE PUBLIC POLICE ox OECONOMY. 


HE fourth ſpecies of offences, more eſpecially affecting the 
| commonwealth, are ſuch as are againſt the public al 
of the nation; a concern of the higheſt importance, and for the 


preſervation of which there are in many countries e ma- 
giſtrates or curators . þ 


1. Tun i firſt of theſe offences is a FER ; but, by the bleſſ< 
ing of providence for more than a century paſt, incapable of 
being committed in this nation. For by ſtatute 1 Jac. I. c. 31. 
it is enacted, that if any perſon infected with the plague, or 
dwelling in any infected houſe, be commanded by the mayor or 

. conſtable, or other head officer of his town or vill, to keep his 
houſe, and ſhall venture to diſobey it; he may be inforced, by 
the watchmen appointed on ſuch melancholy occaſions, to obey 

ſuch neceſſary command: and, if any hurt enſue by ſuch inforce- 
ment, the watchmen are thereby indemnified. And farther, if 

ſuch perſon ſo commanded to confine himſelf goes abroad, and 
converſes in company, if he has no plague fore upon him, he 
ſhall be puniſhed as a vagabond by whipping, and be bound to 
his good behaviour: but, if he has any infectious ſore upon him 
uncured, he then ſhall be guilty of felony. By the ſtatute 
26 Geo. II. c. 6. (explained and amended by 29 Geo. II. c. 8.) 

the method of performing quarentine, or forty days probation, 

For: IV. * W by 
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by ſhips coming from infected countries, is put in a much more 
regular and effectual order than formerly; and maſters of ſhips, 
coming from infected places and diſobeying the directions there 
given, or having the plague on board and concealing it, are 
guilty of felony without benefit of clergy. The ſame penalty 
alſo attends perſons eſcaping from the /azarets, or places wherein 
quarentine is to be performed ; and officers and watchmen ne- 


going © their duty; and perſons conveying goods or lenters from 
ps perf orming quarentine. kak . 


2. A sxcoxp, but much inferior, ſpecies of offence againſt 
public health is the ſelling of unuolſome proviſions. To prevent 
which the ſtatute 51 Hen. III. ft. 6. and the ordinance for ba- 
kers, c. 7. prohibit the ſale of corrupted wine, contagious or 
unwholſome fleſh, or fleſh that is bought of a Jew; under pain 
of amercement for the firſt offence, pillory for the ſecond, fine 
and impriſonment for the third, and abjuration of the town for 
the fourth. And by the ſtatute. 12 Car. II. c. 25. F. 11. any 

brewing or adulteration of wine is puniſhed with the forfeiture 
of 100% if done by the wholeſale merchant; and 40 7, if done 
by the vintner or retale trader. Theſe are all the offences, which 
may properly be ſaid to reſpect the public health. 


Ws TuE laſt ſpecies of offences which eſpecially affect the 
commonwealth are thoſe againſt the public police and oeconomy. 
By the public police and oeconomy I mean the due regulation 
and domeſtic order of the kingdom: whereby the individuals of 
the ſtate, like members of a well governed family, are bound to 
conform their general behaviour to the rules of propriety, good 
neighbourhood, and good manners; and to be decent, induſ- 
trious, and inoffenſive in their reſpective ſtations. This head of 
offences muſt therefore be very miſcellaneous, as it comprizes 
all ſuch crimes as eſpecially affe& public ſociety, and are not 
comprehended under any of the four preceding ſpecies. Theſe 
amount, ſome of them to felony, and others to miſdemeſnors 
only. Among the former are, 

1. THE 
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+r. Tux offence of clintefine marriages * for by the ſtatute 
26 Geo. II. c. 33. r. To ſolemnize marriage in any other place 
beſides a church, or public chapel wherein banns have been uſu- 
ally publiſhed, except by licence from the archbiſhop ;---and, 
2. To ſolemnize marriage in ſuch church or chapel without due 
publication of banns, or licence obtained from a proper autho- 
rity do both of them not only render the marriage void, 
but ſubje& the perſon folemnizing it to felony, puniſhed by 
tranſportation for fourteen years: as, by three former ſtatutes ?, 
he and his aſſiſtants were ſubje& to a pecuniary forfeiture of 
100 J. 3. To make a falſe entry in a marriage regiſter ; to alter 
it when made; to forge, or counterfeit, ſuch entry, or a mar- 
riage licence, or aid and abet ſuch forgery ; to utter the ſame 
as true, knowing it to be counterfeit ; or to deſtroy or procure 
the deſtruction of any regiſter, in order to vacate any marriage, 
or ſubje& any perſon to the penalties of this act; all theſe of- 
fences, knowingly and wilfully committed, ſubje& the party to 
the guilt of gk without benefit of clergy. 


2. ANOTHER felonious offence, with regard to this holy eſ- 
tate of matrimony, is what our law corruptly calls Sigamy; which 
properly ſignifies being twice married, but with us is uſed as ſy- 
nonymous to polygamy, or having a plurality of wives at once *. 
Such ſecond marriage, living the former huſband or wife, is ſim- 
ply void, and a mere nullity, by the eccleſiaſtical law of England: 

and yet the legiſlature has rn it juſt to make it felony, by 
reaſon of it's being ſo great a violation of the public oeconomy and 
_ decency of a well ordered ſtate. For polygamy can never be en- 
dured under any rational civil eſtabliſhment, whatever ſpecious 
reaſons may be urged for it by the eaſtern nations, the fallaciouſ- 
neſs of which has been fully proved by many ſenſible writers : 
but in northern countries the very nature of the climate ſeems 
to reclaim againſt it ; it never having obtained in this part of the 


4 6&7W.1IL. c. 6. 7&8W. Mt 3; ola 88. 
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world, even from the time of our German anceſtors; who, as 
Tacitus informs us, ** prope ſali barbarorum fingulis uxoribus 
ic contents ſunt." It is therefore puniſhed by the laws both of 
antient and modern Sweden with death*. And with us in Eng- 
land it is enacted by ſtatute 1 Jac. I. c. 11. that if any perſon, 
being married, do afterwards marry again, the A ii huſband 
or wife being alive, it is felony; but within the benefit of clergy. 
The firſt wife, in this caſe ſhall not be admitted as an evidence 
againſt her huſband, becauſe ſhe is the true wife; but the ſes 
cond may, for ſhe is indeed no wife at all*; and ſo, vice ver/a, 
of a fecond huſband, This act makes an exception to five caſes, 


in which ſuch ſecond marriage, though in the three firſt it is 


void, is yet no felony. 1. Where either party hath been conti- 
nually abroad for ſeven. years, whether the party in England hath 
notice of the other's being living or no. 2. Where either of the 
parties hath been abſent from the other ſeven years within this 
kingdom, and the remaining party hath had no notice of the 
other's being alive within that time. 3. Where there is a di- 
vorce or ſeparatioſ a menſa et thoro by ſentence in the eccleſiaſ- 
tical court. 4. Where the firſt marriage is declared abſolutely 
void by any ſuch ſentence, and the parties looſed @ vinculo. Or, 
5- Where either of the parties was under the age of conſent at 
the time of the firſt marriage: for in ſuch. caſe the firſt mar- 
riage was voidable by the diſagreement of either party, which 


this ſecond marriage very clearly amounts to. But, if at the 


age of conſent the parties had agreed to the marriage, which 
com pletes the contract, and is indeed the real marriage; and 
afterwards one of them ſhould marry again; I ſhould appre 


hend that ſuch ſecond marriage would be within the reaſon 50 


penalties of the act. 


3 THIRD ſpecies of felony againſt the good order and 


oeconomy of the kingdom, is by idle /o/diers and mariners wan- 
dering about the realm, or perſons pretending ſo to be, and 


© de mor. Germ, 18. | © 1 Hal. P. C. 693. 
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abuſing he name of that honourable profeſſion *. Such a one, 
not having a teſtimonial or paſs from a juſtice of the peace, li- 
miting the time of his paſſage ; or exceeding the time limited 
for fourteen days, unleſs he falls fick ; or forging ſuch teſtimo- 
nial; is by ſtatute 39 Eliz. c. 17. made guilty of felony, with- 
out benefit of clergy. | This ſanguinary law, though in practioe 
deſervedly antiquated, till remains a diſgrace to our ſtatute- 
book : yet attended with this mitigation, that the offender may 
be delivered, if any honeſt freeholder or other perſon of ſub- 
ſtance will take him into his ſervice, and he abides in the ſame 
for one year; | unleſs licenced to depart by his employers who in 
ſuch caſe ſhall forfeit ten Pounds. i | 


1 


„ 3 OoTLANDIER en calling themſclves Eqvpriont, - or 
£Yþ/ies, are another object of the ſeverity of ſome of our unre- 
pealed ſtatutes. Theſe are a ſtrange kind of commonwealth 

among themſelves of wandering impoſtors and jugglers, who made 
their firſt appearance in Germany about the beginning of the ſix- 
teenth century, and have fince ſpread themſelves all over Europe, 
Munſter, it is true“, who is followed and relied upon by Spel- 
man®, fixes the time of their firſt appearance to the year 1417 ; 
but, as he owns, that the firſt whom he ever ſaw-were in 1524, 
it is probably an error of the preſs for 1517 : eſpecially as other 
hiſtorians? inform us, that when ſultan Selim conquered Egypt, 
in the year 1517, ſeveral of the natives refuſed to ſubmit to the 
Turkiſh yoke ; but, being at length ſubdued and baniſhed, they 
agreed to diſperſe in ſmall parties all over the world, where their 
ſuppoſed {kill in the black art gave them an univerſal reception, 
in that age of ſuperſtition and credulity. In the compals of a 
very few years they gained ſuch a number of idle proſelytes, 
(who imitated their language and complexion, and betook them- 
ſelves to- the ſame arts of chiromancy, begging, and pilfering) 
that they became troubleſome and even formidable to moſt of 


f z Inſt. 85. h G. 193. 
5 Coſmogr. 4 3. | 3 Mod, Univ. Hiſt. xliii. 271. 
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the ſtates of Europe. Hence they were expelled from France 
in the year 1560, and from Spain in 1591. And the govern- 
ment in England took the alarm much earlier: for in 1530, they 
are deſcribed by ſtatute 22 Hen. VIII. c. 10. as “ outlandiſh - 
40 . calling themſelves Egyptians, uſing no craft nor feat 
« of merchandize, who have come into this realm and gone from 
«« ſhire to ſhire and place to place in great company, and uſed 
« great, ſubtil, and crafty means to deceive the people; bearing 
them in hand, that they by palmeſtry could tell men's and 
« women's fortunes ; and fo many times by craft and ſubtilty 
have deceived the people of their money, and alſo have com- 
« mitted many heinous felonies and robberies.” Wherefore they 
are directed to avoid the realm, and not to return under pain of 
impriſonment, and forfeiture of their and chattels ; and, 
it ; upon their trials for any felony which they may have committed, 
| they ſhall not be intitled to a jury de medietate linguae. And at- 
' 


terwards, it is enacted by ſtatutes 1 & 2 Ph. & M. c. 4. and 
5 Eliz. c. 20. that if any ſuch perſons ſhall be imported into 
this kingdom, the importer ſhall forfeit 40/. And if the Egyp- 
tians themſelves remain one month in this kingdom ; or if any 
= perſon, being fourteen years old, (whether natural born ſubject 
| | or ſtranger) which hath been ſeen or found in the fellowſhip 
| , of ſuch Egyptians, or which hath diſguiſed him or herſelf like 
F them, ſhall remain in the ſame one month, at one or ſeveral 
times; it is felony without benefit of clergy : and fir Matthew 
q Hale informs us “, that at one Suffolk afliſes no leſs than thir- 
iþ teen gypſies were executed upon theſe ſtatutes, a few years be- 
i fore the reſtoration. But, to the honour of our national huma- 
. nĩty, there are no inſtances more modern than this, of carrying 
6: theſe laws into practice. | 


5. To deſcend next to offences, whoſe puniſhment is ſhort | 
of death. Common nuſances are a ſpecies of offences againſt the 
public order and oeconomical regimen of the ſtate ; being either 

i Dufreſne. C I. 200, | * 1 Hal. P. C. 671. 
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the doing of a thing to the annoyance of all the king's ſubjects, 
or the neglecting to do a thing which the common 


good re- 
quires'. The nature of common nuſances, and their diſtinction 
from private nuſances, were explained in the preceding vo- 
lume “; when we conſidered more particularly the nature of the 
private ſort, as a civil injury to individuals. I ſhall here only 
remind the ſtudent, that common nuſances are ſuch inconvenient 


or troubleſome offences, as annoy the whole community in ge- 


neral, and not merely ſome particular perſon ; and therefore are 
indictable only, and not actionable ; as it would be unreaſon- 
able to multiply ſuits, by giving every man a ſeparate right of 
action, for what damnifies him in common only with the reſt 
of his fellow ſubjects. Of this nature are, 1. Annoyances in 
hig hways,” bridges, and public rivers, by rendering the ſame in- 
convenient or dangerous to paſs: either poſitively, by actual 
obſtructions ; or negatively, by want of reparations. For both 
of theſe, the perſon ſo obſtructing, or. ſuch individuals as are 
bound to repair and cleanſe them, or (in default of theſe laſt) 
the pariſh: at large, may be indicted, diſtreined to repair and 
amend them, and in ſome caſes fined. And a preſentment 
thereof by a judge of aſſiſe, &c, or a juſtice of the peace, ſhall 
be in all reſpects equivalent to an indictment“'. Where there is 
an houſe erected, or an incloſure made, upon any part of the king's 
demeſnes, or of an highway, or common ſtreet, or public water, 


or ſuch like public things, it is properly called a purprefture *. 


2. All thoſe kinds of nuſances, (fuch as offenſive trades and 
manufactures) which when injurious to a private man are ac- 
tionable, are, 'when detrimental to the public, puniſhable by 
public proſecution, and ſubject to fine according to the quantity 
of the miſdemeſnor : and- particularly the keeping of hogs in 
any city or market town is indictable as a public nuſance ?. 
3. All diſorderly inns or ale-houſes, bawdy-houſes, gaming-houſes, 


Aage- plays unlicenced, booths and ſtages for rope-dancers, mount- 


1 1 Hawk. P. C. 197. | © Co. Litt. 277. from the French pour- 
m Vol. III. pag. 216. pris, an incloſure, 
* Stat, 7 Geo, III. c. 42. » Salk, 460, 


ebanks, 
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ebanks, and the like; a are public nufances, and may upon indict- 
ment be ſuppreſſed and fined . Inns, in particular, being in- 
tended for the lodging and receipt of travellers, may be indict- 
ed, ſuppreſſed, and the inn-keepers fined, if they refuſe to en- 
tertain a traveller without a very ſufficient cauſe: for thus to 
fruſtrate the end of their inſtitution is held to be diſorderly be- 
haviour *.” Thus too the hoſpitable laws of Norway puniſh, in 
the ſevereſt degree, ſuch inn-keepers as refuſe to furniſh accom- 
modations at a juſt and reaſonable price. 4., By ſtatute 10 & 
11 W. HI. c. 17, all lorteriets are declared to be public nuſances, 
and all grants, patents, or licences for the ſame to be contrary 
to law. 5. Cottages are held to be common nuſances, if erected 
ſingly on the waſte, being harbours for thieves and other idle 
and diſſolute perſons. Therefore it is enacted by ſtatute 31 Eliz. 
c. 7. that no perſon ſhall erect a cottage, unleſs he lays to it 
four acres of freehold land of inheritance to be occupied there- 
with, on pain to forfeit to the king 107. for it's erection, and 
40 5. per month for it's continuance : and no owner or occu- 
pier of a cottage ſhall ſuffer any inmates therein, or more fami- 
lies than one to inhabit there, on pain to forfeit 10 g. per month 
to the lord of the leet. This ſeems, upon our preſent more 
enlarged notions, a hard and impolitic law; depriving the peo- 
ple of houſes to dwell in, and conſequently: preventing the po- 
pulouſneſs of towns and pariſhes : which, though it is gene- 
rally endeavoured to be guarded againſt, through a fatal rural 
policy, (being ſometimes, when the poor are ill-managed, an 
intolerable hardſhip) yet, taken in a national view, and on a 
{ſuppoſition of proper induſtry and good parochial government, 
is a very great advantage to any kingdom. But indeed this, like 
moſt other rigid or inconvenient laws, is rarely put in execution. 
6. The making and ſelling of fireworks and ſquibs, or throwing 
them about in any ſtreet, is, on account of the danger that may 


* 1 Hawk. P. C. 198. 225. i $tiernh, 4. jure Sueon. l. 2. c. 9. 
. 1 Hawk. P. C. 225. . 


enſue to any thatched or timber buildin , declared to be 4 
common nuſance, by ſtatute g & 10 W. III. c. 7. and therefore 


is puniſhable by fine. 7. Egver-droppers, or ſuch as liſten under 


walls or windows, or the eaves of a houſe, to hearken after diſ- 
courſe, and thereupon to frame ſlandereus and miſchievous tales, 
are a common nuſance and preſentable at the court-leet* : or are 
indictable at the ſeſſions, and puniſhable by fine and finding 
ſureties for the good behaviour. 8. Laſtly, a common ſcold, com- 
munis rixatrix, (for our law-latin confines it to the feminine 
gender) is a public nuſance to her neighbourhood. For which 
offence ſhe may be indifed *; and, if convicted, ſhall ” be ſen- 
tenced to be placed in a certain engine of correction called the 
trebucket, caſtigatory, or cucking ſtool, which in the Saxon lan- 
_ guage ſignifies the ſcolding ſtool ; though now it is frequently 
corrupted into ducking ſtool, becauſe the reſidue of the judgment 
is, that, when the is fo placed therein, ſhe ſhall be plunged in 
the water for her puniſhment *. | 


6. IDLENEsS in any perſon whatſoever is alſo a high offence 
againſt the public oeconomy. In China it is a maxim, that if there 
be a man who does not work, or a woman that is idle, in the 
empire, ſomebody muſt ſuffer cold or hunger: the produce of the 


lands not being more than ſufficient, with culture, to maintain 
the inhabitants; and therefore, though the idle perſon may 


ſhift off the want from himſelf, yet it muſt in the end fall ſome- 
where. The court alſo of Areopagus at Athens puniſhed idle- 
neſs, and exerted a right of examining every citizen in what 
manner he ſpent his time; the intention of which was!, that the 
Athenians, knowing they were to give an account of their oc- 
cupations, ſhould follow only ſuch as were laudable, and that 
there might be no room left for ſuch as lived by unlawful arts. 


The civil law expelled all ſturdy vagrants from the city“: and, 


Kitch. of courts. 20. 2 4 Inſt, 219. 
t Bid. 1 Hawk. P. C. 132, Valer. Maxim. J. 2. c. 6. 
6 Mod. 213. ' = Noo. 30. c. 5. 
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in our own law, all idle perſons or vagabonds, whom our antient 
ſtatutes deſcribe to be · fuch as wake on the night, and ſleep on 
<< the day, and haunt cuſtomable taverns, and ale-houſes, and 
„ routs about; and no man wot from whence they come, ne 
«© whither they go;” or ſuch as are moſt particularly deſcribed 
by ſtatute 17 Geo. II. c. 5. and divided into three claſſes, idle 
and diſorderly perſons, rogues and vagabondi, and incorrigible 
rogues ;---all theſe are offenders againſt the good order, and 
blemiſhes in the government, of any kingdom. They are there 
fore all puniſhed, by the ſtatute laſt- mentioned; that is to ſay, 
idle and diſorderly perſons with one month's impriſonment in 
the houſe of correction; rogues and vagabonds with whipping 
and impriſonment not exceeding ſix months; and incorrigible 
rogues with the like diſcipline and 'confinement, not exceeding 
two years: the breach and eſcape from which confinement in 
one of an inferior claſs, ranks him among incorrigible rogues ; 
and in a rogue (before incorrigible) makes him a felon, and 
liable to be tranſported for ſeven years. Perſons harbouring 
vagrants are liable to a fine of forty ſhillings, and to pay all 
expenſes brought upon the pariſh thereby; in the ſame manner 
as, by our antient laws, whoever harboured any ſtranger for 
more than- two nights, was anſwerable to the public for any 
offence that ſuch his inmate might commit®. - 


7. UN DE R the head of public oeconomy may alſo be pro- 
perly ranked all ſumptuary laws againſt luxury, and extravagant 
expenſes in dreſs, diet, and the like ; concerning the general 
utility of which to a ſtate, there is much controverſy among the 
political writers. Baron Monteſquiew lays it down®, that luxury 
is neceſſary in monarchies, as in France; but ruinous to demo- 
cracies, as in Holland. With regard therefore to England, 
whoſe government is compounded of both ſpecies, it may ſtill 
be a dubious queſtion, how far private luxury is a public evil ; 


and, as ſuch, cognizable by public laws. And indeed our legiſ- 


LI. Edw. c, 27. Bracton. J. 3. fr. 2, d Sp. L. b. 7. c. 2 & 4. 
6. 10. . 8. | | | 
lators 


er, have ſeveral times c their ſentiments as to this 


point: for formerly there were a multitude of penal laws exiſt- 


ing, to reſtrain exceſs in apparel ©; chiefly made in the reigns of 


Edward the third, Edward the fourth, and Henry the eighth, 
_ againſt piked ſhoes, ſhort doublets, and long coats; all of which 
| were repealed by ſtatute 1 Jac. I. c. 25. But, as to exceſs in diet, 
there ſtill remains one antient ſtatute unrepealed, 10 Edw. III. 
ſt. 3. which ordains that no man ſhall be ſerved, at dinner or 
ſupper, with more than two courſes ; except upon ſome great 
holydays there ſpecified, in which he may be ſerved with three. 


8. Nexw to that of luxury, naturally follows the offence of 
gaming, which is generally introduced to ſupply or retrieve the 
expenſes occafioned by the former: it being a kind of tacit con- 


feſſion, that the company engaged therein do, in general, exceed 


the bounds of their reſpective fortunes ; and therefore they caſt 


lots to determine upon whom the ruin ſhall at preſent fall, that 
the reſt may be ſaved a little longer. But, taken in any light, 
it is an offence of the moſt alarming nature; tending by neceſ- 
ſary conſequence to promote public idleneſs, theft, and debau- 
chery among thoſe of a lower claſs : and, among perſons of a 
ſuperior rank, it hath frequently been attended with the ſudden 
ruin and deſolation of antient and opulent families, an abandoned 
proſtitution of every principle of honour and virtue, and too often 
hath ended in ſelf- murder. Toreſtrain this pernicious vice, among 
the inferior ſort of people, the ſtatute 33 Hen. VIII. c. g. was 
made; which prohibits to all but gentlemen the games of tennis, 
tables, cards, dice, bowls, and other unlawful diverſions there 
| ſpecified?, unleſs in the time of chriſtmas, under pecuniary pains 
and impriſonment. And the ſame law, and alſo the ſtatute 
30 Geo. II. c. 24. infli& pecuniary penalties, as well upon the 
maſter of any public houſe wherein ſervants are permitted to 
game, as upon the ſervants themſelves who are found to be ga- 
ming there. But this is not the 'principal ground of modern 


< 3 Inft, 199. | ſhove-groat, Ee ak half-bowl, and 
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complaint : it is the gaming in high life, that demands the at- 
tention of the magiſtrate; a paſſion to which every, valuable 
confideration i is Bag a ſacrifice, and which we ſeem to have in- 
| herited from our anceſtors the antient Germans; whom Tacitus* 
deſcribes to have been bewitched with the ſpirit of play to a moſt 


_ exorbitant degree. * They addict 3 ſays he, to dice, 
cc (which is 3 when ſober, and as a ſerious employ- 
«« ment; with ſuch a mad deſire of winning or lofing, that, when 
« ſtript of every thing elſe, they will fake at laſt their liberty, 
« and 1 vety ſelves. The loſer goes into a voluntary ſlavery, 
« and, though younger and ſtronger than his antagoniſt, ſuffers 
s himſelf to be bound and ſold. And this perſeverance in ſo bad 
« a cauſe they call the point of honour : ea eſt in re prava per- 
< vicacia, ipſi dem vacant.” One would almoſt be tempted to 
think Tacitus was deſcribing a modern Engliſhman. When men 
are thus intoxicated with ſo frantic a ſpirit, laws will be of little 
avail ; becauſe the ſame falſe ſenſe of honour, that prompts a 
man to ſacrifice himſelf, will deter him from appealing to the 
magiſtrate. Yet it is proper that laws ſhould be, and be known 
publicly, that gentlemen may learn what penalties they wilfully 
incur, and what a confidence they repoſe in ſharpers ; who, if 
| ſucceſsful in play, are certain to be paid with honour, or, if 
unſueceſsful, have it in their power to be ſtill greater gainers by 
informing. For by ſtatute 16 Car. 1I. c. 7. if any perſon by 
playing or betting ſhall loſe more than 100 J. at one time, he 
ſhalt not be compellable to pay the ſame; and the winner ſhall 
forfeit treble the value, one moiety to the king, the other to the 
informer. The ſtatute 9 Ann. c. 14. enacts, that all bonds and 
other ſecurities, given for money won at play, or money lent at 
the time to play withal, ſhall be utterly void : that all mort- 
gages and incumbrances of lands, made upon the ſame conſide- 
ration, ſhall be and enure to the uſe of the heir of the mort- 
gagor : that, if any perſon at one time loſes 101. at play, he 
may ſue the winner, and recover it back by action of debt at law; 
and, in caſe the loſer does not, any other perſon may ſue the win- 


de mor. Germ. c. 24. 
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ner for treble the ſum ſo loſt; and the plaintiff in eicher caſe may 
examine the defendant himſelf upon oath: and that in any of 


theſe ſuits no privilege of parliament ſhall be allowed. The 
ſtatute farther enacts, that if any perſon cheats at play, and at 
one time wins more than 100. or any valuable thing, he may be 
indicted thereupon, and ſhall forfeit five times the value, ſhall be 
5 82 and ſuffer ſuch co puniſhment as in caſe 


wüßn perjury By ſeveral ſtatutes of the reign of king 
— II,, all private lotteries by tickets, cards, or dice, (and 
| particulerty the. games of faro, baſſet, ace of hearts, hazard, 


paſſage, rolly polly, * all other games with dice, except bag- 
gammon) are prohibited under a penalty of 2001. for him that 
ſhall ere& ſuch lotteries, and 50/7. a time for the players. Public 
lotteries, unleſs by authority of parliament, and all manner of 
ingenious devices, under the Park gov of ſales or otherwiſe, 
which in the end are equivalent to lotteries, were before prohi- 
bited by a great variety of ſtatutes * under heavy pecuniary pe- 
nalties. But deſcriptions will ever be lame and defi- 
cient, unleſs all games of mere chance are at once prohibited ; 
the inventions of ſharpers being ſwifter than the puniſhment of 
the law, which only hunts them from one device to another. 
The ftatute 1 3 Geo. II. c. 19. to prevent the multiplicity of 
horſe races, another fund of gaming, directs that no plates or 
matches under 50 J. value ſhall be run, upon penalty of 2001. 
to be paid by the owner of each horſe running, and 1001. by 
ſuch as advertiſe the plate. By ſtatute 18 Geo. II. c. 34. the 
ſtatute 9 Ann. is farther enforced, and ſome deficiences ſup- 
plied : the forfeitures of that act may now be recovered in a 
court of equity ; and, moreover, if any man be convicted upon 
information or indictment of winning or loſing at any fitting | 
10/, or 20/. within twenty four hours, he ſhall forfeit five times 
the ſum. Thus careful has the legiſlature been to prevent this 
deſtructive vice: which may ſhew that our laws againſt gaming 


f 12 Geo, II. c. 28. 13 Geo. II. c. 19. 4.56. 10 Ann. c. 26. f. 109. 8 Geo. Lc. 2. 


18 Geo. II. c. 34. $. 36, 37. 9 Geo. I. o. A $. 4,5. 6 Geo. IL 
£10& 11 W. III. c. 17. 9 Ann. c. 6. c. 35. f. 29, 30. 
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thoſe laws in execution. ent 


as are ranked under the denomination of game : which, we may 


ſons therefore, of what property or diſtinction ſoever, that kill 


game out of their own territories, or even upon their own eſ- 
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are not ſo deficient, as ene, mean, our ene in -putting 
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9. cee N is * wee „ Bart 10 confiitates as Va- 
riety of acts of parliament, which are ſo numerous and ſo con- 
fuſed, and the crime itſelf of ſo queſtionable a nature, that I 
ſhall not detain the reader with many obſervations: thereupon. 
And yet it is an offence which the ſportſmen. of England ſeem 
to think of the higheſt importance; and a matter, perhaps the 
only one, of general and national concern: affociations havi 
been formed all over the kingdom to prevent it's deſtructive pro- 
greſs. I mean the offence of deſtroying ſuch beaſts and fowls, 


remember, was formerly obſerved? 5 — the old principles of 


the foreſt law) to be. a treſpaſs and offence in all perſons alike, 


who have not authority from the crown to kill game (which is 
royal property) by the grant of either a free warren, or-at leaſt 


a manor of their own. But the laws, called the game laws, 
have alſo inflicted additional puniſhments (chiefly pecuniary) on 


perſons guilty of this general offence, unleſs they be people of 
ſuch rank or fortune as is therein particularly ſpecified. All per- 


tates, without the king's licence expreſſed by the grant of a 
franchiſe, are guilty of the firſt original offence, of encroaching 
on the royal prerogative. And thoſe indigent perſons who do 
ſo, without having ſuch rank or fortune as is generally called a 
qualification, are guilty not only of the original offence, but of 
the aggravations alſo, created by the ſtatutes for preſerving the 
game: which aggravations are ſo ſeverely puniſhed, and thoſe 
puniſhments ſo implacably inflicted, that the offence againſt the 
king is ſeldom thought of, provided the miſerable delinquent 
can make his peace with the lord of the manor. This offence, 
thus aggravated, I have ranked under the preſent head, becauſe 
the only rational gs upon which we can confider it as a 


» See Vol. II. pag. 417, Ec. 


crime, 
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crime, is, that in low and indigent perſons it — idleneſs, 


and takes them away from their proper employments and call- 


ings ; which is an offence againſt the public police and oeco- 
nomy of the commonwealth. 


Tux ſtatutes for preſerving the game are many and various, 
and not a little obſcure and intricate ; it being remarked, that 
in one ſtatute only, 5 Ann, c. 14. there is falſe grammar in no 
fewer than ſix places, beſides other miſtakes ; the occaſion of 
which, or what denomination of perſons were probably the 
penners of theſe ſtatutes, I ſhall not at preſent enquire. It is in 
general ſufficient to obſerve, that the qualifications for killing | 
game, as they are uſually called, or more ct HEAR the exemptions 
from the penalties inflicted by the ſtatute law, are, 1. The having 
a freehold eſtate of 100 J. per annum; there being fifty times the 
property required to enable a man to kill a partridge, as to yote 
for a knight of the ſhire: 2. A leaſehold for ninety nine years 
of 1 50 l. per annum 3. Being the ſon and heir apparent of an 
eſquire (a very looſe and vague deſcription) or r of ſuperior - 
degree : 4. Being the owner, or keeper, of a foreſt, park, 
chaſe, or warren. For unqualified perſons tranſgreſſing theſe 
laws, by killing game, keeping engines for that purpoſe, or even 
having game in their cuſtody, or tor perſons (however qualified) 
that kill game, or have it in poſſeſſion, at unſeaſonable times of 
the year, there are various penalties aſſigned, corporal and pe- 
cuniary, by different ſtatutes*; on any of which, but only on 
one at a time, the juſtices may convict in a ſummary way, or 
proſecutions may be carried on at the aſſiſes. And, laſtly, by 
ſtatute 28 Geo. II. c. 12. no perſon, however qualified to #://, 
may make merchandize of this valuable privilege, by ſelling or 


expoſing to ſale any game, on pain of like forfeiture as if he 
Had no qualification. 


3 Burn's Juſtice, tit. Game. 5. 3. * id. £69. tit. 


Cf THE FOURTEENTE, 


Or HOMICIDE. 


* 


N the ten preceding chapters we have conſidered, firſt, ſuch 
crimes and miſdemeſnors as are more immediately injurious 
to God and his holy religion; ſecondly, ſuch as violate or tranſ- 
greſs the law of nations; thirdly, ſuch as more eſpecially affect 
the king, the father and repreſentative of his people; fourthly, 
ſuch as more directly infringe the rights of the public or com- 
monwealth, taken in it's collective capacity; and are now, laſtly, 
to take into conſideration thoſe which in a more manner 
affect and injure individuals or private ſubjects. 


WERE theſe injuries indeed confined to individuals only, and 
did they affect none but their immediate objects, they would fall 
abſolutely under the notion of private wrongs ; for which a ſa- 
tisfaction would be due only to the party injured : the manner 
of obtaining which was the ſubje& of our enquiries in the pre- 
ceding volume. But the wrongs, which we are now to treat of, 
are of a much more extenſive conſequence ; 1. Becauſe it is im- 
poſſible they can be committed without a violation of the laws 
of nature; of the moral as well as political rules of right: 
2. Becauſe they include in them alfnoſt always a breach of 
the public peace: 3. Becauſe by their example and evil ten- 
dency they threaten and endanger the ſubverſion of all civil ſo- 


ciety. 


Wa, « 
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ciety. Upon a the accounts it is, that, befides the private ſatis- 


faction n and given in many caſes to the individual, by action 


for the private wrong, the government alſo calls upon the offender 
to ſubmit to public puniſhment for the public crime. And the 
proſecution of theſe offences is always at the ſuit and in the name 
of the king, in whom by the texture of our conſtitution the 


jus gladii, or executory power of the law, entirely refides. Thus 
too, in the old Gothic conſtitution, there was a threefold puniſni- 
ment inflicted on all delinquents: firſt, for the private wrong to 


the party injured ; ſecondly, for the offence againſt the king by 


diſobedience to the laws ; and Way, for the crime againſt the 


public by their evil example. Of which we may trace the 
groundwork, in what Tacitus tells us of his Germans“; that, 
whenever offenders were fined, part mulctae regi, vel civitati, 
* Er % qui ' vindicatur vel * gyus, SO” 


Tus x crimes and mxiſtlmalhory againſt private ſubjects are 
principally of three kinds ; ne” their perſons, their babita« 


ons, bens their property. 


Or G injurious to the perſont of private ſubjects, the 
moſt principal and important is the offence of taking away that 
life, which is the immediate gift of the great creator; and 


of which therefore no man can be entitled to deprive himſelf 


or another, but in ſome manner either expreſſly commanded in, 
or evidently deducible from, thoſe laws which the creator has 
given us; the divine laws, I mean, of either nature or revela- 


tion. The ſubject therefore of the preſent chapter will be, the 
offence of homicide or deſtroying the life of man, in it's ſeveral 


ſtages of guilt, ariſing from the particular circumſtances of mi- 
N or aggravation which attend it. | 


Now homicide, or the killing of any human creature, is of 


three kinds; juſtifiable, excuſable, and felonious, The firſt has 
no ſhare of guilt at all ; the ſecond very little ; but the third is 


* Stiernhook, J. 1. c. 5. » de nor. Germ. c. 12. 
Vor. IV. Y Bt the 
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I. JusTiF1ABLE homicide a... = of divers kinds. 


1. 8 UCH as is owing to — unavoidable neceſſity, without 
any will, intention, or defire, and without any inadvertence or 


dow of blame. As, for inſtar = c, by virtue of ſuch an office as 


obliges one, in the execution mm public juſtice, to put a male 


factor to death, who hath for Camm=—jtcd his life by the laws and ver- 
dict of his country. This is an act of neceſſity, and even of 
civil duty ; and therefore not <a—=aly juſtifiable, but commendable, 
where the law requires it. Em at the law muſt require it, other- 
wiſe it is not juſtifiable : thex ore wantonly to kill the greateſt 
of malefaQtors, a felon or a tE—=—==itor, attainted or outlawed, deli- 
berately, uncompelled, and = —=c trajudicially, is murder. For as 
Bracton very juſtly obſerveS uu ad homicidium fi fit ex livore, 
« wel delectatione eff undendi ä 3222 7111111 ſanguinem, licet juſte occidatur 
1e iſte, tamen occiſor peccat 2 Zaliter, propter intentionem corrup- 
tam. And farther, if jud gr ent of death be given by a judge 
not authorized by lawful n niſſion, and execution is done ac- 
cordingly, the judge is gui © — of murder. And upon this ac- 
count fir Matthew Hale hir. Felf, though he accepted the place 
of a judge of the common Ac as under Cromwell's government 


negligence, in the party killirz . and therefore without any ſha- 


| 


j 


(ſince it is neceſſary to decide= == the diſputes of civil property in 
the worſt of times) yet d&<=—ALined to fit on the crown ſide at 
the aſſiſes, and try priſon ez z having very ſtrong objections 
to the legality of the uſur p s commiſſion * : a diſtinction per- 
haps rather too refined; ieee the puniſhment of crimes is at 


leaſt as neceſſary to ſociet ; —— as maintaining the boundaries of 
property. Alſo ſuch judgrox - nt, when legal, muſt be executed 
by the proper officer, or h pointed deputy ; for no one elſe 
is required by law to do it. = hich requiſition it is, that juſtifies 


< 1 Hal. P. C. 497. * 1 Hawk. P. C. 70. 1 Hal. P. C. 497. 
1 fol. 120. f Burnet in his life. 7 


the 


N 
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the homicide. If another perſon doth it of his own head, it is 
held to be murder* : even though it be the judge himſelf®. It 
mult farther be executed, ſervato juris ordine ; it muſt purſue the 
ſentence. of the court. If an officer beheads one who is adjudged 
to be hanged, or vice verſa, it is murder: for he is merely mi- 
niſterial, and therefore only juſtified when he acts under the 
authority and compulſion of the law; but, if a ſheriff changes 
one kind of death for another, he then acts by his own autho- 


rity, which extends not to the commiſſion of homicide : and, 


beſides, this licence might occaſion a very groſs abuſe of his 
power. The king indeed may remit. part of a ſentence; as, in 
the caſe of treaſon, all but the beheading : but this is no change 
no introduction of a new puniſhment ; and in the caſe of felony, 
where the judgment is £0 be hanged, the king (it hath been ſaid) 


cannot legally order even a peer to be beheaded ©, But this doc- 


trine will be more fully conſidered i in a ſubſequent chapter. 


8 AIN: in 3 caſes homicide is juſtifiable, rather by the 
permiſſion, than by the abſolute icon; of the law: either for 
the advancement of public zuftice, which without ſuch indemnifi- 
cation would never be carried on with proper vigour ; or, in ſuch 


Inſtances where it is committed for the prevention of ſome atro - 


cious crime, which cannot otherwiſe be avoided. 


2. . DES, committed for the advancement of public . 


ice, are; 1. Where an officer, in the execution of his office, 


either in a civil or criminal caſe, kills a perſon that aſſaults and 
reſiſts him. 2. If an officer, or any private perſon, attempts 
to take a man charged with felony, and is reſiſted ; and, in the 
endeavour to take him, kills him *. This is of a piece with 
the old Gothic conſtitutions, which (Stiernhook informs us“) 
« furem, i aliter capi non paſſet, occidere permittunt.” 3. In caſe 


8 1 Fal. P. C. 501. 1 Hawk. P. C. 70. & 3 Inf. 52. 212. 


b Dalt. Juſt, c. 150. ! 11 Hal. P. C. 494. 1 Hawk. P. C. 71. 
i Finch. L. *. 3 Inſt. 52. 1 Fal. P. = 1 Hal. P. C. 494 | 
W de jure Goth. l. 3. c. 5. 
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of a riot, or rebellious aſſembly, the officers endeavouring to 
diſperſe the mob are juſtifiable in killing them, both at common 
law, and by the riot act, 1 Geo. I. c. 5. 4. Where the pri- 
ners in a gaol, or going to gaol, aſſault the gaoler or officer, 
and he in his defence kills any of them, it is juſtifiable, for the 
fake of preventing an eſcape . 5. If treſpaſſers in foreſts, parks, 
chaſes, or warrens, will not ſurrender themſelves to the keepers, 
they may be ſlain ; by virtue of the ſtatute 21 Edw. I. ſt: 2. de 
malefattoribus in partis, and 3 & 4 W. & M. c. 10. But, in 
all theſe caſes, there muſt be an apparent neceſſity on the officer's 
ſide ; vi. that the party could not be arreſted or apprehended, 
the riot could not be ſuppreſſed, the priſoners could not be kept 
in hold, the deer-ſtealers could not but eſcape, unleſs ſuch ho- 
micide were committed: otherwiſe, without ſuch abſolute ne- 
ceſſity, it is not juſtifiable. 6. If the champions in a trial by 
battel killed either of them the other, ſuch homicide was juſ- 
tifiable, and was imputed to the juſt Judgment of God, who 
was . preſumed to have decided 1n favour of the truth l. 
3. In the next place, ſuch homicide, as is committed for the 
reveiition of any forcible and atrocious crime, is juſtifiable by | 
the law of nature; and alſo by the law of England, as it ſtood 
ſo early as the time of Bractonꝰ, and as it is ſince declared by 
ſtatute 24 Hen. VIII. c. 5. If any perſon attempts a robbery or 
murder of another, or attempts to break open a houſe in the 
night time, (which extends alſo to an attempt to burn it*,) and 
ſhall be killed in ſuch attempt, the layer ſhall be acquitted and 
diſcharged. This reaches not to any crime unaccompanied with 
force, as picking of pockets ; or to the breaking open of any 
houſe in the day time, unleſs it carries with it an attempt of rob- 
bery alſo. So the Jewiſh law, which puniſhed no theft with 
death, makes homicide only juſtifiable, in caſe of nocturnal houſe- 
breaking: “if a thief be found breaking up, and he be ſmitten 


* 1 Hal. P. C. 495. | Hawk. P. C. 161. © Puff. L. of N. I. a. c. 5. 
e * fal. 155. 
* 1 Hawk. P. C. 71. | t i Hal. P. C. 488. 


« that 


puts him under this unnatural reſtraint. 
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that he die, no blood ſhall be ſhed for him: but if the fun 
* be riſen upon him, there ſhall blood be ſhed for him ; for he 
« ſhould have made full reſtitution *.” At Athens, if any theft 
was committed. by night, it was lawful to kill the criminal, if 
taken in the fact“: and, by the Roman law of the twelve tables, 
a thief might be ſlain by night with impunity; or even by day, 
if he armed himſelf with any dangerous weapon * : Which 
amounts very nearly to the ſame as is permitted by our own. 
conſtitutions.” © 5 * 


T HE Roman law alſo juſtifies homicide, when committed in 
defence of the chaſtity 05 of oneſelf or relations? : and ſo 
alſo, according to Selden *, ſtood the law in the Jewiſh republic. 
The Engliſh law likewiſe juſtifies a woman, killing one who 
attempts to raviſh her: and ſo too the huſband or father may 


Juſtify killing a man, who attempts a rape upon his wife or 
daughter; but not if he takes them in adultery by conſent, for 


the one is forcible and felonious, but not the other. And I 
make no doubt but the forcibly attempting a crime, of a ſtill 
more deteſtable nature, may be equally refiſted by the death of 
the unnatural aggreſſor. For the one uniform principle that runs 


through our own, and all other laws, ſeems to be this: that 


where a crime, in itſelf capital, is endeavoured to be committed 
by force, it is lawful to repel that force by the · death of the party 
attempting. But we muſt not carry this doctrine to the ſame vi- 
fionary length that Mr. Locke does; who holds, that all man- 
« ner of force without right upon a man's ar e puts him in a 
«ſtate of war with the aggreſſor; and, of conſequence, that, 
« being in ſuch a ſtate of war, he may lawfully kill him that 
However juſt this 
concluſion may be in a ſtate of uncivilized nature, yet the law 


v Exod. xxii. 2. | 1 « mittendum.” ( Ff. 48. 8.1.) 


» Potter. Antiqu. b. 1. c. 24. * de legib. Hebræor. I. 4. c. 3. 
= Cic. pro Milone, 3. F. 9. 2. 4. 2 Bac, Elem. 34. 1 Hawk. P. C. 71, 


y « Dious Hadrianus reſcripfit, eum qui 1 Hal. P. C. 485, 486. 


4 Ruprum fibi vel ſuis inferentem occidit, ai- © Eff, on gov. p. 2. C. 3» 
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of England, like that's? every other e rms ity, 
is too TA, of the public! peace, too careful of the lives of the 
ſubjects, to adopt fo contentious a ſyſtem; nor will ſuffer with 


' Impunity any crime to be prevented by death, unleſs the ae 
it 8 would alſo de e ads death. * 
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nuteſt * ; and is therefore to be top N and alk. 
charged, with commendation rather than blame. But that is not 
uite the caſe in excſable homicide, the very name whereof im- 
ports ſome fault, ſome error, or omiſſion; fo trivial however, 
that the law excuſes it from the guilt of felotiy, though in ſtrict- 
neſs it judges it deſerving of ſome lictte As of puniſhment. 4 


II. ExcuvsABLE homicide is of t two forts' either per infor- 
tunium, by miſadventure'; or ſe dfendendo, upon à ptinciple of 
ſelf-preſervation. We will firſt ſee wherein theſe two ſpecies of 
homicide are diſtin, and then wherein they agree. 


1. Homicips per infortunium, or miſadventure, is where 2 
man, doing a lawful act, without any intention of hurt, unfor- 
tunately kills another : as where a man is at work with a hatchet, 
and the head thereof flies off and kills a ſtander by ; or, where 
a a perſon, qualified to IP a gun, is ſhooting at a mark, and un- 
deſignedly kills a man“: for the act is lawful, and the effect is 
merely accidental. So where a parent is moderately correcting 
his child, a maſter his ſervant or ſcholar, or an officer puniſhing 
a criminal, and happens to occaſion his death, it is only miſad- 
venture; for the act of correction was lawful : but if he exceeds 
the bounds of moderation, either in the manner, the inſtrument, 
or the quantity of puniſhment, and death enſues, it is man- 
ſlaughter at leaſt, and-in ſome caſes (according to the circum- 
ſtances) murder ©; for the act of immoderate correction is un- 


— 


4 1 Hawk. P. C. 73, 74. 21 Hal, F. C. 473. 474. 
lawful. 
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lawful, . Thus by an edict of the, emperor Conſtantine f, when 
the rigor of the Roman law with regard to ſlaves began to relax 
and ſoften, a maſter was allowed to chaſtiſe his ſlave with rods 
and im priſonment, and, if death accidentally enſued, he was 
guilty of no crime; but if he ſtruck him with a club or a ſtone, 
and enen his death; n 2 
ane? nete Jus fure ne en ꝙreus homicidn Kt. ny 


Bu 0 BY to 3 A tilt or beurnament, the martial diver- 


fion of our anceſtors, was. however an unlawful act; and fo are | 


boxing and ſwordplaying, the ſucceeding amuſement of. their 
poſterity; : and therefore if a knight in the former caſe, or a gla- 
diator in the latter, be killed, ſuch killing is felony of man- 
laughter. But, if the king command or permit ſuch diverſion, 
it is ſaid to be only miſadventure; for then the act is lawful *, 
In like manner as, by the laws both of Athens and Rome, he who 
killed another in the pancratium, or public games, authorized or 
permitted by the ſtate, was not held to be guilty of homicide *, 


Likewiſe to whip another's horſe, whereby he runs over a child | 


and kills him, is held to be accidental in the-rider, for he has 


done nothing unlawful ; but manſlaughter in the perſon who 


- whipped him, for the act was a treſpaſs, and at beſt a piece of 


idleneſs, of inevitably dangerous conſequence i. And in general, 
if death enſues in conſequence of any idle, dangerous, and un- 
lawful ſport, as ſhooting or caſting ſtones in a town, or the 
barbarous diverſion of cock-throwing, in theſe and ſimilar caſes, 
the {layer is guilty of man- langhter, and not miſad venture only, 


for ele are eee acts. 


2. HoMicips in /H defence, 23 defendendo, upon a ſudden 
affray, is alſo excuſable rather than juſtifiable, by the Engliſh 


law. This ſpecies of ſelf-defence muſt be diſtinguiſhed from 


that juſt now mentioned, as calculated to hinder the perpetra- 


f Cod. I. 9. t. 14. 1 Hawk. P. C. 73. 


1 Hal. P. C. 473. 1 Hawk. P. C. 74. id. 74. 1 Hal. P. C. 472. Foſt. 261, 
Plato. de LL. lil. 7. F,. g. 2. 7. 
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tion of a capital crime; which is not only a matter of excuſe, but 
of Juſtification.” But the ſelf-defence, which we are how fpeaking 
of, is that whereby a man may protect himſelf from an aſfault, or 
the like, in the courſe of a © Laden brawl or quarrel, by killing 
him who aſſaults him. And this is what the law expreſſes by 
the word chance- medley, or (as ſome rather chuſe to write it) 
chaud-medley ; the former of which in it's etymology ſignifies a 
caſual affray, the latter an affray in the Heat of blood or paſſion : 


both of them of pretty much the ſame import; but the former 0 


is in common ſpeech too often erroneouſly. applied to any man- 
ner of homicide” by miſadventure ; whereas it appears by the 
ſtatute 24 Hen. VIII. c. 5. and our antient books |, that it is pro- 
perly applied to ſuch ee as happens in ſelf-defence upon 
ſudden rencounter ®.' This right of natural defence does not 
imply a right of Grdolioy for, inſtead of attacking one another 
for injuries paſt or impending, men need only have recourſe to the 


proper tribunals of juſtice. They cannot therefore legally exerciſe 


this right of preventive defence, but in ſudden and violent caſes; 
when certain and immediate ſuffering would be the conſequence 
of waiting for the aſſiſtance of the law. Wherefore, to excuſe 


homicide by the plea of ſelf-defence, it muſt appear that the 


1 had no N poſlible means * eſcaping Mou his affailant. 


IN Fe cata this ſpecies of homicide (upon bee) In in 
ſelf-defence) differs but little from manſlaughter, which alſo hap- 
pens frequently upon chance-medley in the proper legal ſenſe of 
the word v. But the true criterion between them ſeems to be 
this: when both parties are actually combating at the time when 
the mortal ſtroke is given, the ſlayer is then guilty of manſlaugh- 
ter; but if the ſlayer hath not begun to fight, or (having begun) 
endeavours to decline any farther ſtruggle, and afterwards, being 
cloſely preſſed by his antagoniſt, kills him to avoid his own 
deſtruction, this is homicide excuſable by ſelf-defence *®. For 


which reaſon the law requires, that the perſon, who kills another 


1 Staundf, P. C. 16. | x 3 Inſt. 55. 
m 3 Init. 55.57. Foſt. 275, 276. o Foſt. 277. 
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in his own defence, ſhould have retreated as far as he convenient] y 
or ſafely can, to avoid the violence of the aſſault, before he turns 
upon his aſſailant; and that, not fiftitiouſly, or in order to watch 
his opportunity, but from a real tenderneſs of ſhedding his bro- 
ther's blood. And though it may be cowardice, in time of war - 
between two independent nations, to flee from an enemy; yet 
between two fellow ſubjects the law countenances no ſuch point 
of honour : "becauſe the king and his courts are the vindices in- 

juriarum, and will give to ho party wronged all the ſatisfaction 
he deſerves . In this the civil law alſo agrees with ours, or 
perhaps goes rather farther ; gui cum aliter tueri ſe non poſſunt, 
« dammni culpam dederint, innoxii ſunt . The party aſſaulted muſt 
therefore flee as far as he conveniently can, either by reaſon of 
ſome wall, ditch, or other impediment; or as far as the fierce- 

neſs of the aſſault will permit him“: for it may be ſo fierce as 
not to allow him to yield a ſtep, without manifeſt danger of his 
life, or enormous bodily harm ; and then in his defence he may 
kill his aſſailant inſtantly. And this is the doctrine of univerſal 
Juſtice ', as well as of the municipal law. | — 


Au p, as the manner of the defence, fo is alſo the time to be 
conſidered : for if the perſon aſſaulted does not fall upon the ag- 
greſſor till the affray is over, or when he is running away, this 
is revenge and not — Neither, under the colour of ſelf 
defence, will the law permit a man to ſereen himſelf from the guilt 
of deliberate murder: for if two perſons, A and B, agree to fight 
a duel, and A gives the firſt onſet, and B retreats as far as he ſafely 
can, and then kills A, this is murder; becauſe of the previous ma- 
lice and concerted defign *. But if A upon a ſudden quarrel aſſaults 
B firſt, and upon B's returning the aſſault, A really and bona fide 
flees ; and, being driven to the wall, turns again upon B and kills 
him; this may be ſe defendendo according to ſome of our writers“: 


* Pg P, C. 481. 483. : * THE 5. f. 13. 
q 9. 2. 45, 1 Hal. P. C. 479. 
I Hal, P. C. 483. * 1 Hal, P. C. 482. 
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4 . though others ® have thought this opinion too fayourable ; inaſ- 
4 much as the neceſſity, to which he is at laſt reduced, originally 

aroſe from his own fault. Under this excuſe, of ſelf-defence, the 
ag civil and natural relations ate comprehended ; there- 
fore maſter and ſervant, parent and child, huſband and wife, 
killing an aſſailant in the neceſſary defence of each other reſpec- 

doth. are excuſed ; the act of the relation aſſiſting e con- 
ſtrued the ſame as the act of the party! himſelf . . beet oy — * 


F 2 4 
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Tux is one ſpecies of Homicide þ Aida, hes whe 
party flain is equally innocent as he who occaſions his death: 
and yet this homicide is alſo excuſable from the great univerſal 
principle of ſelf-preſervation, which prompts every man to fave 
his own life preferably to that of another, where one of them 
muſt inevitably periſh. As, among others, in that caſe men- 
tioned by lord Bacon ?, where two perſons, being ſhipwrecked, 
and petting on the ache plank, but finding it not able to fave 
them both, one of them thruſts the other from it, whereby he 
is drowned. He who thus preſerves his own life at the expenſe 
of another man's, is excuſable through unavoidable neceſſity, and 
the principle of ſelf-defence ; fince their both remaining on the 
ſame weak plank is a mutual, though innocent, attempt upon, 
and an endangering of, each other 8 lie. 


Lx x us next take a view of thoſe circumſtances wherein theſe 
two ſpecies of homicide, by miſadventure and ſelf-defence, 
agree ; and thoſe are in their blame and puniſhment. For the 
law ſets ſo high a value upon the life of a man, that it always 
intends ſome miſbehaviour in the perſon who takes it away, un- 
leſs by the command or expreſs permiſſion of the law. In the 
caſe of miſadventure, it preſumes negligence, or at leaſt a want 
of ſufficient caution in him who was ſo unfortunate as to commit 
it; who therefore is not altogether faultleſs *. And as to the 
neceſſity which excuſes a man who kills another /e defendendo, 


* 1 Hawk. P. C. 75. v Elem. c. 5. See alſo 1 Hawk. P. C. 73. 
* 1 Fal. P. C. 484. | * 1 Hawk, P. C. 72. lord 
or 


„e 
2 , - A 22 


Ch. 44.  WronGs. 187 
lord Bacon * entitles it necgſtras culpabilis, and thereby diſtinguiſhes 
it from the former neceſſity of killing a thief or a malefactor. 
For the law intends that the quarrel or aſſault aroſe from ſome 
unknown wrong, or. ſome provocation, either in word or deed : 
and ſince in quarrels both parties may be, and uſually are, in 

ſome fault; and it ſcarce can be tried who was originally in the 
- wrong ; the law will not hold the ſurvivor intirely guiltleſs. But 
it is clear, in the other caſe, that where I kill a thief that breaks 
into my houſe, the original default can never be upon my ſide. 
The law. beſides may have a farther view, to make the crime of 
homicide more odious, and to caution men how they venture to 
kill another upon their own private judgment; by ordaining, 
chat he who ſlays his neighbour, without an expreſs warrant | 
from the law ſo to do, * in no caſe be t- free from a 


—— is the * of England ſingular in this reſpect. Even 
the ſlaughter of enemies required a ſolemn purgation among the 
Jews; which implies that the death of a man, however it hap- 
. pens, will leave ſome ſtain behind it. And the moſaical law 
appointed certain cities of refuge for him who killed his neigh- 
% bour unawares; as if a man goeth into the wood with his 
* neighbour to hew wood, and his hand fetcheth a ſtroke with 
* the ax to cut down a tree, and the head ſlippeth from the 
« helve, and lighteth upon his neighbour that he die, he ſhall 
te flee unto one of theſe cities and live.” But it ſeems he was 
not held wholly blameleſs, any more than in the Engliſh law; 
fince the avenger of blood 2 ſlay him before he reached his 
aſylum, or if he afterwards ſtirred out of it till the death of the 
high prieſt. In the imperial law likewiſe © caſual homicide was 
excuſed, by the indulgence of the emperor ſigned with his own 
ſign manual, adnotatione Principis: -” otherwiſe the death of a 
man, however committed, was in ſome degree puniſhable. 
Among the Greeks © homicide by misfortune was expiated by 


* Elem. c. 5. LEY © Cod. 9. 16. 5 
» Numb, c. 35. and Deut. c. 19. * Plato * lib, 9. 1 
; Z 2 voluntary 
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voluntary baniſhment for a year. In Saxony a/fine is paid to 
the kindred of the ſlain; which alſo, among the weſtern Goths, 

was little inferior to that of voluntary homicide : and in France: 
no perſon is ever abſolved in cafes of this nature, without a 

N to the poor, and the e of certain 1 e for the foul. 

of the party arent * | 

| Tx E bene inflicted 1 our laws is nid by fir Edward Coke 
to have been antiently no leſs than death“; which ROWEver'i is 
with reaſon denied by later and more accurate writers It ſeems 
rather to have conſiſted in a forfeiture, ſome ſay of all the goods 
and chattels, others of only part of them, by way of fine or 
weregild : which was probably diſpoſed of, as in France, in pies 
aſus, according to the humane ſuperſtition of the times, for the be- 
nefit of his ſoul, who was thus ſuddenly ſent to his account, with 
all his imperfections on his head. But that reaſon having long 
ceaſed, and the penalty (eſpecially if a total forfeiture) growing 
more ſevere than was intended, in proportion as perſonal property 
has become more conſiderable, the delinquent has now, and has 
had as early as our records will reach“, a pardon and writ of reſti- 


tution of his goods as a matter of courſe and right, only paying 
for ſuing out the ſame . And indeed, to prevent this expenſe, 
in caſes where the death has notoriouſly happened by miſadven- 

ture or in ſelf-defence, the judges will OE permit (if not 
dire) a general verdict of acquittal *. 


III. FELoniovs homicide i is an act of a very different nature 
fro the former, being the wg of a human creature, of any 


© To this expiation by 8 the Þ* 2 Inſt. 148. 315. 
ſpirit of Patroclus in Homer may be thought i Hal. P. C. 425. 1 Hawk. P. c. 28. 
to allude, when he reminds Achilles, in the Foſt. 282, De. 
twenty third Iliad, that, when a child, he * Foſt. 287. 
was obliged to flee his country for caſually I Foſt. 283. 
killing his play fellow; „ee, &x i A * 2 Hawk. P. C. 381. 
Stiernh. de jure Goth. J. 3. c. 4. Foſt. 288. 
5s De Mornay on the digeſt. 
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age or ſex, without juſtification or excuſe. This 1 oy fone, 
either by killing one's ſelf, or * mam 


2 85 1801 F-M VRDER, the — beroilm, vat ied cowardice, 
of the Stoic' philoſophers, who deſtroyed themſelves to avoid 
thoſe ills which they had not the fortitude to endure, thou gh the 
it ſeems. to be countenanced by the civil — yet 
— by the Athenian law with cutting off the bend, 
Which committed the deſperate deed?*. And alſo the law of 
England wiſely and religiouſly conſiders, that no man hath a power 
to deſtroy life, but by commiſſion from God, the author of it : 
and, as the ſuicide is guilty of a double offence; one fpiritual, 
in invading the prerogative of the Almighty, and ruſhing into 
his immediate preſence uncalled for; the other temporal, againſt 
the king, who hath an intereſt in the preſervation of all his ſub- 
jects; the law has therefore ranked this among the higheft 
crimes, making it a iar ſpecies of felony, a felony commit- 
ted on oneſelf. A felo de ſe therefore is he that deliberately puts 
an end to his own exiſtence, or commits any unlawful malicious 
act, the conſequence of which is his own death: as if, attempt- 
ing to kill another, he runs upon his antagoniſt's ſword ; or, 
ſhooting at another, the gun burſts and kills himſelf . The 
party muſt be of years of diſcretion, and in his ſenſes, elſe it is 
no crime. But this excuſe ought not to be ſtrained to that length, 
to which our coroners' juries are apt to carry it, vi. that the 
very act of ſuicide is an evidence of inſanity ; as if every man 
who acts contrary to reaſon, had no reaſon at all: for the fame 
argument would prove every other criminal non compos, as well as 
the ſelf-murderer. The law very rationally judges, that every 
melancholy or hypochondriac fit does not deprive a man of the 
capacity of diſcerning right from wrong; which is neceſſary, as 
was obſerved in a former n: , to form a legal excuſe. And 


4 Si guis Annettes doloris, aut taedio P pott. Antiqu. b. 1. c. 26. 
« vitat, aut morbo, aut furore, aut pudore, 1 1 Hawk. P. C. 68. 1 Hal. P. E. 413. 
« mori maluit, non animadvertatur in eum.“ See pag. 24. 
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therefore, if a real-lunatic kills bimblf in 4 asien. Ha: is 
| nnn. „ Hat ir iD gn 5 us; 


Bur now the anti follows, what puniſhment e can human 
lows inflict on one who has withdrawn himſelf. from their reach? 
They can only act upon what: he has left behind him, his repu- 
tation and fortune: on the former, by an ignominious burial in 
the highway, with a ſtake driven through his body s on the 
latter, by a forfeiture of all his goods and chattels to the king: 
hoping that his care for either his own reputation, or the wel- 
fare of his family, would be ſome motive to reſtrain him from 
ſo deſperate and wicked an act. And it is obſervable, that this 
forfeiture has relation to the time of the act done in the felon's 
lifetime, which was the cauſe of his death. As if huſband and 
wife be poſſeſſed jointly of a term of years in land, and the huſ- 
band drowns himſelf, the land ſhall be forfeited to the king, 
and the wife ſhall not have it by ſurvivorſhip. For by the act 
of caſting himſelf into the water he forfeits the term; which 
gives a title to the king, prior to the wife's title by ſurvivorſhip, 
which could not accrue till the inſtant of her huſband's death *. 
And, though it muſt be owned that the letter of the law herein 
borders a little upon ſeverity, yet it is ſome alleviation that the 
power of mitigation is left in the breaſt of the ſovereign, who 


upon this (as on all other occaſions) is reminded _ _ oath of 
his office to execute judgment in mercy. 


Tx other ſpecies of criminal homicide is that of killing an- 
other man. But in this there are alſo degrees of guilt, which 
divide the offence into. manſlaughter, and murder. The difference 
between which may be partly collected from what has been in- 
cidentally mentioned in the preceding articles, and principally 
_ conſiſts in this, that manſlaughter ariſes from the ſudden heat of 
the paſſions, murder from the wickedneſs of the heart. 


+ 1 Hal. P. C. 412. © Finch, L. 16. 


I. MAN- 
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1. ene is relics the defined", the anluw- 


ful a1 Liting of another, without malice either expreſs or implied : : 
which-may be either voluntarily, upon a ſudden heat ; or- invo- 


_ Juntarily, but in the commiſſion of ſome unlawful act. Theſe 


were called in the Gothic conſtitutions ** homicidia vulgaria; quae 


« aut caſu, aut etiam ſponte committuntur, ſed in ſubitaneo quodam 
« jracundiae calore el impetu. And hence it follows, that in 
manſlau ghter there can be no acceſſories before the fact; becauſe 


it muſe; be done without eee 


0 the firſt; or voluntary branch: eres a ſudden quar- 
0 two perſons fight, and one of them kills the other, this is 
manſlaughter : and fo it is, if they upon ſuch an occaſion go out 
and fight in a field; for this is one continued act of paſſion * : 
and the law pays that regard to human frailty, as not to put a 
haſty and a deliberate act upon the ſame footing with regard to 
guilt." So alſo if a man be greatly provoked, as by pulling his 
noſe, or other great indignity, and immediately kills the aggreſ- 
for, though this is not excuſable /e defenderdo, fince there is no 
abſolute neceſſity for doing it to preſerve himſelf; yet neither is 
it murder, for there is no previous malice ; but it is manſlaugh- 
ter . But in this, and in every other caſe of homicide upon 
provocation, if there be a ſufficient cooling- time for paſſion to 
ſubſide and reaſon to interpoſe, and the perſon ſo provoked after- 


wards kills the other, this is deliberate revenge and not heat of 


blood, and accordingly amounts to murder *. So; if a man takes 
another in the act of adultery with his wife, and kills him di- 
rectly upon the ſpot 3 though this was allowed by the laws of 
Solon“, as likewiſe by the Roman civil law, (if the adulterer was 


found in the huſband's own houſe *) and alſo among the antient 


Goths*©; yet in Wee it is not _ ranked in the claſs 


* 1 Hal.P. C. 466. | 2 Poſt, 296. 
» Stiernh, ge jure Goth. J. 3. 1 2 Plutarch. in vit. Solon. 
D v Ef. 48. 5. 24. 


Y Kelyng. 135. | © Stiernh, de jure Goth. J. 3. & 2. * 


X 


192 FU . IV> 
of juſtifiable homicide, as in caſe of a forcible 
manſlaughter 4. 4. It is however, the loweſt degree of it: and 
therefore in ſuch a caſe the court directed the burning in the 
hand to be gently inflicted, becauſe there could not be a greater 
provocation. Manſlaughter therefore on a ſudden. provocation 
differs from excuſable homicide, /e defendendo.i in this; that in one 
caſe. there is an apparent neceſſity, for ſelf : preſetvation, to kill 
the aggreſſor; in . al no — at all, being only a ſud- 
den act of revenge. n 


GY ex tans mae # 18.5 15 By 
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TAE ſecond brane, or * manſlaughter, differs 75 
from homicide excuſable by miſadventure, in this; that miſ- 
adventure always happens in conſequence of a lawful, act, but 
this ſpecies of manſlaughter in conſequence, of an unlawful one. 
As if two perſons play at ſword and buckler, unleſs by the king's 
command, and one of them kills the other: this is manſlaughter, 
' becauſe the original act was unlawful; but it is not murder, for 
the one had no intent to do the other any perſonal miſchief f, 
So where a perſon does an act, lawful in itſelf, but in an unlaw- 
ful manner, and without due caution and circumſpection: as 
when a workman flings down a ſtone or piece of timber into the 


ſtreet and kills a man; this may be either miſadventure, — 
ſlaughter, or murder, according to the circumſtances under which 


the original act was done: if it were in a country village, where 
few paſſengers are, and he calls out to all people to have a care, 
it is miſadventure only: but if it were in London, or other po- 
pulous town, where people are continually paſſing, it is man- 
laughter, though he gives loud warning * ; and murder, if he 


| knows of their paſſing and gives no warning at all, for then it is 


malice againſt all mankind *. And, in general, when an invo- 
luntary killing happens in conſequence of an unlawful act, it will 


be either murder or manſlaughter according to the nature of the 


act which occaſioned it. If it be in proſecution of a felonious 


9 


« 1 Hal. P. C. 486. 5 Kel. 40. 
© Sir T. Raym, 212. ® 2 Inſt. 57. 
1 3 Inſt. 56. : 1 
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intent, it will be murder; but if no more was intended than a 
mere treſpaſs, it will only amount to manſlaughter. 


| "Next, as to the puniſhment of this degree of homicide : the 


crime of manſlaughter amounts to felony, but within the be- 


 nefit of clergy; and the offender ſhall be burnt in the hand, 
=_ forfeit all his goods and chattels, 


| Bur there i is one ſpecies of manſlaughter, which is puniſhed 

as murder, the benefit of clergy being taken away from it b 

ſtatute; namely, the offence of mortally abbing another, oh 
done upon ſudden provocation. For by Rane 1 Jac. I. c. 8. 


when one thruſts or abs another, not then having a weapon 


drawn, or who hath not then firſt ſtricken the party ſtabbing, ſo 
that he dies thereof within fix months after, the offender Tal 
not Have the benefit of clergy, though he did it not of malice 


aforethought. This ſtatute was made on account of the frequent 


quarrels and ftabbings with ſhort daggers, between the Scotch 
and the Engliſh, at the acceſſion of James the firſt * ; and, being 
therefore of a temporary nature, ought to have expired with the 
miſchicf, which it meant to remedy. For, in point of ſolid and 
ſubſtantial juſtice, it cannot be ſaid that the mode of killing, 
whether by ftabbing, ftrangling or ſhooting, can either exte- 
nuate ot enhance the guilt : unleſs where, as in the caſe of poi- 
ſoning, it carries with it an internal evidence of cool and delibe- 
rate malice. But the beni ignity of the law hath conſtrued the 
ſtatute fo favourably in behalf of the ſubject, and ſo ſtrictly when 
againſt him, that the offence of ſtabbing ſtands almoſt upon the 


ſame footing, as it did at the common law'. Thus, (not to re- 


peat the caſes before- mentioned, of ſtabbing an adultereſs, Cc. | 


which are barely manſlaughter, as at common law) in the con- 


ſtruction of this ſtatute it hath been doubted, whether, if the | 


| deceaſed had ſtruck at all before the mortal blow given, this 
takes it out of the ſtatute, though in the preceding quarrel the 


i Foſter. 258. 
k 1 Lord Raym. 140. 


| 1 Foſt. 299, zoo. | 
Vor. IV. FFW ſtabber 


_ PUB Ie Book Iv. 
ſtabber had given the firſt blow; and it ſeems to be the better 
opinion, that this is not within the ſtatute “. Alſo it hath been 
reſolved, that the killing a man by throwing a hammer or other 
weapon is not within the ſtatute; and whether a ſhot with a 
piſtol be ſo or not, is doubted®. But if the party ſlain had a 
cudgel in his hand, or had throwh a pot or a bottle, or diſ- 
charged a piſtol at the party ſtabbing, this is a ſufficient having 
A ae drawn on his fide within _ words of the ſtatute a 


me We are next to dani the, crime of deliberate a wilful 
murder; a crime at which human nature ſtarts, and which is I 
believe puniſhed almoſt univerſally throughout the world with 
death. The words of the moſaical law (over and above the ge- 
neral precept to Noah?, that «© whoſo ſheddeth-man's blood, by 
man ſhall his blood be ſhed”) are very emphatical in prohibit- 
ing the pardon of murderers. «© Moreover ye ſhall take no ſa- 
« tisfaction for the life of a murderer, who is guilty of death, 

«© but he ſhall ſurely be put to death; for the land cannot be 
* cleanſed of the blood that is ſhed therein, but by the blood 
« of him that ſhed it.” And therefore our law has provided one 
courſe of proſecution, (that by appeal, of which hereafter) 
wherein the king himſelf is excluded the power of pardoning 
murder: ſo that, were the king of England ſo inclined, he could 
not imitate that Poliſh monarch mentioned by Puffendorf*; 

who thought proper to remit the penalties of murder to all the 
nobility, in an edict with this arrogant preamble, <** nos, divini 


«* jurts rigorem moderantes, &c.” But let us now conſider the 
definition of this great offence. 1 


Tux name of murder was antiently applied only to the ſeeret 
killing of another*; (which the word, motraa, . lignifies in the 
Teutonic language) and it was defined homicidium quod nullo 


.» Foſt. 301. 1 Hawk. P. C. 77. 4 Numb. xxxv. 31, 


* x Hal. P. C. 470. L. of N. b. 8. c. 3. 
oe I Hawk. P. C. 77. Dialig. de Scacch. I. 1. c. 10. 
» Gen, ix. 6. ö t Stiernh. de jure Sueon. J. 3. c. 3. 


« wvidentes 
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<< vidente, nullo ſciente, clam perpetratur ® : *.” for which the vill 

wherein it was committed, or (if that were too poor) the whole 

hundred, was liable to a heavy amercement; which amercement 

itſelf was alſo denominated murdrum. This was an antient uſage 

among the Goths in Sweden and Denmark; who ſuppoſed the 

neighbourhood, unleſs they produced the murderer, to have per- 

petrated or at leaſt connived at the murder: and, according to 

Bracton , was introduced into this kingdom by king Canute, to 

prevent his countrymen the Danes from being privily murdered 

by the Engliſh ; and was afterwards continued by William the 

conqueror, for the like ſecurity to his own Normans *. And 

therefore. if, upon inquiſition had, it appeared that the perſon 

found ſlain; was an Engliſhman, (the preſentment whereof was 

denominated englſcberie) the country ſeems to have been ex- l 

cuſed from this burthen. But, this difference being totally 

aboliſhed by ſtatute 14 Edw. III. c. 4. we muſt now (as is ob- 

ſerved by Staundforde®) define murder in quite another manner, 

without regarding whether the party {lain was killed openly or 

ſecretly, or whether he was of Engliſh or foreign extraction. 


Mund is therefore now thus defined, or rather deſcribed, 
by fir Edward Coke; when a perſon, of ſound memory and 
« diſcretion, unlawfully killeth any reaſonable creature in being 
« and under the king's peace, with malice aforethought, either 
er expreſs or implied.” The beſt way of examining the nature 


of this crime will be by conſidering the ſeveral branches of this 
definition. 
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FirsT, it muſt be committed by a perſon of ſound memory and 
diſcretion : for a lunatic or infant, as was formerly obſerved, are 
incapable of committing any crime ; unleſs in ſuch caſes where 


« Glanv. J. 14. 4 3. 2 Hal P. C. 447. 


Bract. I. 3. fr. 2. c. 15. 5. 7. Stat. Marlbr. Bract. u6i fupy. 
c. 26, Foſt. 281. P. C. J. 1. c. 10. 
* Stiernh. J. 3. c. 4. < 3 Inſt. 47. 
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they ſhew a conſcionſnefs. of doing wrong, and of courſe a di- 
\ A wn WAA IPod 
ou 

NexrT, it happens 4 a perſon of ſuck ſound diſcretion 
unlawfully killeth. The untawfulnefs ariſes from the killing with- 
out warrant or excuſe : and there muſt alſo be an actual killing 
to conftitnte murder; for a bare affault, with intent to kill, is 
only a great mifdemeſnor, though formerly it was held to be 
murder The killing may be by poiſoning, ſtriking, ftarving,, 
_ drowning, and a thoufand other forms of death, by which human 
nature may be overcome. Of theſe the moſt dotoſtable of alt ts 
poiſon ; becauſe ĩt can of all others be the leaſt prevented either 
by manhood or forethought *. And therefore by the ſtatute 
22 Hen. VIII. c.g. it was made treaſon, and a more grievous and 
lingering kind of death was inflicted on it than the common law 
allowed; namely, boiling to death: but this act did not live 
long, being repeated by 1 Edw. VI. c. 12. There was alſo, by 
the antient common law, one ſpecies of killing held to be mur- 
der, which is hardly fo. at this day, nor has there been an in- 
ſtance wherein it has been held to be murder for many ages 
paſt : I mean by bearing falſe witneſs againſt another, with 
an exprefs premeditated. deſign to take away — life, ſo as the 
innocent perſon be condemned and executed * The Gothic 
aws puniſhed in this cafe, both the judge, the witneffes, and 
the — peculiari poena judicem puniunt ; Peculiari 
& teſtes, quorum fide judicem ſeduxit 3 peculiari denique et maxima 
s gutforem, ut homicidam. And, among the Romans, the Jex 
Cornelia, de ficariis, puniſhed the falſe witneſs with death, as 
being guilty of a _ of «Gaffination.. And there is no doubt 


41 Hal. P. C. 425. | other prudential reaſons, Nothing there- 
e 3 Inſt. 48. | fore ſhould: be concluded from the waiving 
t Foft.132. In the caſe of Macdaniel of that proſecution. 
and Berry, reported by fir Michael Foſter, 5 Mirror c. 1. f. 9. Britt. c. 5. Bracton. 
though the then attorney general declined to J. 3. c. 4 
argue this point of law, I have grounds to be- Stiernh. de jure Guth. J. 3. c. 3. 
lieve it was not from any apprehenfion that I F,. 48. 8. 1. 
the point was not maintainable, but from 


but 
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but this is equally. murder n foro cumſcientiae as killing with a 
ſword; though the modern law (to avoĩd the danger of deter- 
1 ops witneſſes from giving evidence upon capital proſecutions, 

it muft be at the pertt of their own lives) has not yet pu- 
niſhed it as ſach. If a man however does ſuch an act, of which 
the probable ence may be, and eventually is, death ; 
ſuch killing may be murder, although no ftroke be ftruck by 
himſelf: as was the cafe of the unnatural fon, who expoſed 
his fick father to the air, againſt his will, by reaſon whereof he 
died ©; and of the harlot, who laid her child in an orchard, 
where a kite ſtruck: it and killed it*. So too, if a man hath a 
beaſt that is uſed to do miſchief; and he, knowing it, fuffers it 
to ga abroad, and it kills a man; even this is manflaughter in 
the owner: but if he had purpoſely turned it Joofe, though 
barely to frighten people and make what is called ſport, it is 
with us (as in the Jewiſh law) as much murder, as if he had 
incited a bear or a dog to worry them“. If a phyſician or fur- 
geon gives his patient a potion or plaiſter to cure him, which 
contrary to expectatipn kills him, this is neither murder, nor 
nran hter, but mifadventure; and he fhall. not be puniſhed 
eriminally, however liable he might formerly have been to a 
eivil action for neglect or ignorance“: but it hath. been holden, 
that if it be not a regular phyſician or furgeon, who adminiſters 
the medicine or performs the operation, it is manflaughter at 
the leaſt*®. Yet fir Matthew Hale very juſtly queſtions the law 
of this determination; fince phyſic and ſalves were in uſe be- 
fore Heenſed phyſicians and furgeons : wherefore he treats this 
doctrine as apocryphal, and fitted only to gratify and flatter li- 
centiates and doctors in phyſic; though it may be of uſe to 
make people cautions and wary, how they meddle too much in 
ſo dangerous an employment. In order alſo to make the kill- 
ing murder, it is requiſite that the party die within a year and 
a day after the ſtroke received, or cauſe of death adminiſtred; 


1 Hawk. P. C. 78. * Mir. c. 4. 5. 16. See Vol. III. pag. 122. 
1 Hal. P. C. 432. N Britt. c. 5. 4 Inſt. 251. 
= id. 431. 1 Hal. P. C. 430. : 
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in the computation of which, the whole day e which the 
hurt was done ſhall be reckoned the firſt 7. ; 


F ARTHER ; the ſn killed muſt be · 4 ei a 
in being, and under the king's peace,” at the time of the killing. 
Therefore to kill an alien, a Jew, or an outlaw, who are all 
under the king's peace or protection, is as much murder as to 
kill the moſt regular born Engliſhman; except he be an alien- 
enemy, in time of war. To kill a child in it's mother's womb, 
is now no murder, but a great miſpriſion: but if the child be 
born alive, and dieth by reaſon of the potion or bruiſes it recei- 
ved in the womb, it is murder in ſuch as adminiſtred or gave 
them*. But, as there is one caſe where it is difficult to prove 
the child's being born alive, namely, in the caſe of the murder 
of baſtard children by the unnatural mother, it is enacted by 
ſtatute 21 Jac. I. c. 27. that if any woman be delivered of a 
child, which if born alive ſhould by law be a baſtard ; and en- 
deavours privately to conceal it's death, by burying the child or 
the like; the mother ſo offending ſhall ſuffer death as in the 
caſe of murder, unleſs ſhe can prove by one witneſs at leaſt that 
the child was actually born dead. This law, which favours 
pretty ſtrongly of ſeverity, in making the concealment of the 
death almoſt concluſive evidence of the child's being murdered 
by the mother, is nevertheleſs to be alſo met with in the cri- 
minal codes of many other nations of Europe ; as the Danes, 
the Swedes, and the French“: but I apprehend it has of late 
years been uſual with us in England, upon trials for this offence, 
to require ſome ſort of preſumptive evidence that the child was 
born alive, before the other conſtrained preſumption (that the 
child, whoſe death is concealed, was therefore killed by it's 
parent] is mittel to convict the priſoner, 


LASTLY, the killing muſt be committed with malice afore- 
thought, to make it the crime of murder. This is the grand cri- 


* 1 Hawk. P. C. 79, | s 3 Inſt, 50. 1 Hawk. P. C. 80, 
z Inſt. 50. 1 Hal. P. C. 433. e Barrington on the ſtatutes. 425. 
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terion, which now diſtinguiſhes murder from other killing : and 


this malice prepenſe, malitia praecogitata, is not ſo properly ſpite 


or maleyolence to the deceaſed in particular, as any evil deſign in 


general ; . the diftate of a wicked, depraved, and malignant 


heart“; un diſpofition à faire un male theſe" : and it may be either 
expreſs, or implitd in law. Expreſs malice is when one, with a 
ſedate deliberate mind-and formed defign, doth kill another : 


which formed deſign is evidenced by external circumſtances diſ- 


covering that inward intention; as lying in wait, antecedent 


menaces, former grudges, and concerted ſchemes to do him ſome 


bodily harm*. This-takes in the caſe of deliberate duelling, 
where both parties meet avowedly with an intent to murder: 


thinking it their duty, as gentlemen, and claiming it as their 
right, to wanton with their own lives and thoſe of their 


fellow creatures; without any warrant or authority from any 


power either divine or human, but in direct contradiction to 
the laws both of God and man: and therefore the law has 


juſtly fixed the crime and puniſhment of murder, on them, and 
on their ſeconds alſo?. Yet it requires ſuch a degree of paſſive 
valour, to combat the dread of even undeſerved contempt, ari- 


ſing from the falſe notions of honour too generally received in 


Europe, that the ſtrongeſt prohibitions and penalties of the law 


will never be intirely effectual to eradicate this unhappy cuſtom ; 
till a method be found out of compelling the original aggreſſor 
to make ſome other ſatisfaQion to the affronted party, which 


the world ſhall eſteem equally reputable, as that which is now 


given at the hazard of the life and fortune, as well of the perſon 


inſulted, as of him who hath given the inſult. Alſo, if even 


upon a ſudden provocation one beats another in a cruel and un- 


uſual manner, fo that he dies, though he did not intend his 


death, yet he is guilty of murder by expreſs malice; that is, by 
an expreſs evil deſign, the genuine ſenſe of nalitia. As when a 


park-keeper tied a boy, that was ſtealing wood, to a horſe's tail, 


and dragged him my the park; when a maſter corrected his 


u Foſter. 256. 1 Hal, P. ©. 451, 
* 2 Roll. Rep. 461. Y 1 Hawk. P. C. 82. 


ſervant 
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ſervant with an iron bar; and a ſchoolmaſter 
ſcholar's belly; ſo that each of the ſufferers died; theſe were 
juſtly held to be murders, becauſe the correction being exceſſive, 
and ſuch as could not proceed but from a bad heart, it was equi- 


88 IV. 


valent to a deliberate act of flaughter*. Neither ſhall he be 


Ginayed en be 


guilty of a leſs crime, who kills another in conſequence of ſuch 


a wilful act, as ſhews him to be an enemy to all. mankind in 
general; as going deliberately with a horſe uſed to ſtrike, or diſ- 
charging a gun, among a multitude of 
reſolves to kill the next man he meets, and does kill him, it is 
murder, although he knew him not ; for this is univerſal ma- 
lice. And, if two or more come together to do an unlawful act 
againſt the king's peace, of which the probable conſequence 
might be bloodſhed ; as to beat a man, to commit a riot, or to 
rob a 


all, becauſe of the unlawful act, the malitia praecogitara, or evil 
intended beforehand*®. 


ALso in many caſes where no malice is ex , the law 


will imply it: as, where a man wilfully poiſons another, in ſuch 
a deliberate act the law preſumes malice, though no particular 


enmity can be proved. And if a man kills another ſuddenly, 


without any, or without a confiderable, provocation, the law 
implies malice ; for no perſon, unleſs of an abandoned heart, 
would be guilty of ſuch an act, upon a flight or no apparent 
cauſe, No affront, by words, or geſtures only, is a ſufficient 
provocation, ſo as to excuſe or extenuate ſuch acts of violence as 
manifeſtly endanger the life of another. But if the perſon fo 
provoked had ata killed the other, by beating him in 
ſuch a manner as ſhewed only an intent to chaſtiſe and not to 
kill him, the law ſo far conſiders the provocation of contume- 

lious behaviour, as to adjudge it only manſlaughter, and not 
murder. In like manner if one kills an officer of juſtice, either 


* 1 Hal. P. C. 454. 473, 474+ 41 Hawk. P. C. 82. 1 225 P. C. 465. 
1 Hawk. P. C. 74. e | 
> Ibid. 84. © Foſt, 291. 


c 1 Hal. P. C. 155. civil 


people. 80 if a man 


park; and one of them kills a man; it is murder in them 


* 
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civil or criminal, in the execution of his duty, or any of his 
aſſiſtants endeavouring to conſerve the peace, or any private 
per ſon endeavouring to ſuppreſs an affray or apprehend a felon, 
knowing his authority or the intention with which he inter- 
poſes, the law will imply malice, and the killer ſhall be guilty 
of murder*. And if one intends to do another felony, and un- 
deſignedly kills a man, this is alſo murder *. Thus if one ſhoots 
at A and miſſes hin, but kills B, this is murder ; becauſe of 
the previous felonious intent, which the ha transfers from one 
to the other. The ſame is the caſe, where one lays poiſon for 
A; and B, againft whom the priſoner had no malicious intent, 
takes it, and it kills him; this is likewiſe murder b. It were 
endleſs to go through all the caſes of homicide, which have 
been adjudged either expreſſly, or implicdly, malicious: theſe 
therefore may ſuffice as a ſpecimen ; and we may take it for a 
general rule, that all homicide is malicious, and of courſe 
amounts to murder, unleſs where juſtified by the command or 
permiſſion of the law; excuſed on a principle of accident or 
ſclf-preſervation; or alleviated into manſlaughter, by being 
either the involuntary conſequence of ſome act, not ſtrictly 
lawful, or (if voluntary) occafioned by ſome ſudden and ſuf- 
ficiently violent provocation. And al theſe circumſtances of 

juſtification, excuſe, or alleviation, it is incumbent upon the 
Priſoner to make out, to the ſatisfaction of the court and jury: 
the latter of whom are to decide whether the circumſtances al- 
leged be proved to have actually exiſted ; the former, how far 
they extend to take away or mitigate the guilt. For all homi- 
cide is preſumed to be malicious, until the contrary appeareth 
upon evidence Ky, 


THE «nit of murder, and that of manſlaughter; were 
formerly one and the ſame; both having the benefit of clergy : 
ſo that none but unlearned perſons, who leaſt knew the guilt of 


f 1 Hal. P. C. 457. Foſter. 308, 6c. > 1 Hal. P. C. 466. 
5 1 Hal. P. C. 46s, | i Foſt, 255. 
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it, were put to death for this enormous crime. But now, by 


ſtatute 23 Hen. VIII. c. 1. and 1 Edw. VI. c. 12. the benefit 'of . 


clergy is taken away from murder though malice prepenſe. In 


atrocious caſes it was frequently uſual for the court to direct the 


murderer, after execution, to be hung upon a gibbet in chaine, 


near the place where the fact was committed: but this was no 


part of the legal judgment; and the like is ſtill ſometimes prac- 
ticed in the caſe of notorious thieves. This, being quite con- 


trary to the expreſs mand of the moſaical law, ſeems to 
have been b re civil law ; which, beſides the 


terror of the example, gives alſo another reaſon for this prac- 
tice, viz. that it is a aer e fight to the relations and 


friends of the deceaſed *, But now in England, it is enacted 


by ſtatute 25 Geo. II. c. 37. that the judge, before whom a 
murderer is convicted, ſhall in paſſing fentence direct bim to 
be executed on the next day but one, (unleſs the fame ſhall be 
ſunday, and then on the monday following) and that his body 
be delivered to the ſurgeons to be diſſected and anatomized ® ; 
and that the judge may direct his body to be afterwards hung in 
chains, but in no wiſe to be buried without diſſection. And, 
during the ſhort but awful interval between ſentence and exe- 
cution, the priſoner ſhall be kept alone, and ſuſtained with only 
bread and water. But a power is allowed to the judge, upon 
good and ſufficient cauſe, to reſpite the execution, and relax the 
other reſtraints of this act. 


By the Roman low, parricide, or the murder of one's parents 
or children, was puniſhed in a much ſeverer manner than any 


other kind of homicide. After being ſcourged, the delinquents 


were ſewed up in a leathern ſack, with a live dog, a cock, a vi- 


* 1 Hal. P. C. 450. « (ati ſunt, furca figendss placuit; ut, et con- 

1 « The body of a malefactor ſhall not © ſpecti deterreantur alii, et ſolatio fit cogna- 

« remain all night upon the tree; but thou ** tis interemptorum, eodem loco poena reddita, 

« ſhalt in any wiſe bury him in that day, “ in uo latrones homicidia feciſſent.“ Ff. 48. 
« that the land be not defiled.” Deut. xxi. 23. 19. 28. f. 15. 
* Famſes latrenes, in his locis, ubi graſ-. Foſt. 107. 
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per, and an ape, and ſo caſt into the ſen *; Solon, it is true, in 
bis laws, made none againſt parricide ; apprehending it impoſ- 
ſible that any one ſhould be guilty of © unnatural a barbarity . 
And the Perfians, according to Herodotus, entertained the ſame 
notion, when they adjudged all perſons who killed their repu- 
ted parents to be baſtards. And, upon ſome ſuch .reaſon as this, 
muſt. we account for the omiſſion of an exemplary puniſhment 
for this crime in our Engliſh laws; which treat it no otherwiſe 
than as; fimple murder, unleſs the * was alſo the ſervant of 
his parent 1. 4 


Fo R, chough the breach of natural inks is unobſeryed, 
yet the breach of civil or eccleſiaſtical connexions, when coupled 
with murder, denominates it a new offence; no leſs than a 
ſpecies of treaſon, called parve proditic, or petit treaſon : which 
however is nothing elſe but an aggravated degree of murder; 
although, on account of the violation of private allegiance, it 
is ſtigmatized as an inferior ſpecies of treaſon '. And thus, in. 
the antient Gothic conſtitution, we find the breach both of 
natural and civil relations ranked in the ſame claſs with crimes 
againſt the ſtate and the ſovereign *. 


Pon treaſon, according to the ſtatute 25 Edw. III, c. 2. may 
happen three ways : by a ſervant killing his maſter, a wife her 
huſband, or an ecclefiaſtical perſon (either ſecular, or regular) 
his ſuperior, to whom he owes faith and obedience. A ſervant 
who kills his maſter whom he has left, upon a grudge conceived 
againſt him during his ſervice, is guilty of petit treaſon : for the 

traiterous intention was hatched while the relation ſubſiſted be- 
tween them; and this is only an execution of that intention *. 
So if a wife be divorced a menſa et thoro, ſtill the vinculum ma- 


o F. 48. 9.9. _— © ab incolis in patriam, ſubditis in regem, 
P Cic. pro S. Roſcio. F. 25, « [iberis in parentes, maritis in uxores, (et 
11 Hal. P. C. 380. | ce vice verſa) ſervis in dominos, aut etian 
* Foſter. 107. 324. 336. | * ab homine in ſemet ipſum.” Stiernh. de jure 
See pag. 75. Goth. I. 3. c. 3. 


„ Omniun graviſſ; ma cenſetur vis fas * 1 Hawk. P. C. 89. 1 Hal. P. C. 380 
B b 2 trimonii 
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[rimonii ſubſiſts; and if ſhe kills ſuch divorced huſband, ſhe is 4 


traitreſs . And a clergyman is underſtood to'owe'canonical obe- 


dience, to the biſhop who ordained him, to him in whoſe dio- 
ceſe he is beneficed, and alſo to the metropolitan of ' ſuch ſuffra- 
gan or dioceſan biſhop 


mains to be obſerved hereafter, with reſpe& to wilful murder, 
is alſo. applicable to the crime of petit treaſon, which is no 


other than murder in it's moſt odious degree: except that the 
trial ſhall be as in Alles of high treaſon, before the improve- 


ments therein made by the ſtatutes of William III“; and ou 
except in it's puniſhment. | 


TAE puniſhment of petit trend; in a man, is to be n 


and hanged, and, in a woman, to be drawn and burned *.: the 
idea of which latter puniſhment ſeems to have been handed down 


to us from the laws-of the antient Druids; which condemned a 


woman to be burned for murdering her huſband *; and it is 


9 


now the uſual r for all ſorts of treaſons committed by 


thoſe of the female ſex . Perſons guilty of petit treaſon were 
firſt debarred the benefit of clergy by ſtatute 12 Hen. VII. c. 7. 


VI Hal. P. C. 381. 2 1 Hal. . C. . 3 Inſt. 311. 
* lid. Caeſar de bell. Gall. J. 6. c. 18. 
7 Foſt. 337. See pag. 93. 


and therefore to kill any of theſe is 
petit treaſon *. As to the reſt, whatever has been ſaid, or re- 


205 


Cnarrun THE FIFTEENTH. 


Or OFFENCES AGAINST THE PERSONS 8 


INDIVIDUALS. 


— 


pal crime, or public wrong, that can be committed 
a private ſubject, namely, by deſtroying his life ; I proceed now 
to enquire into ſuch other crimes and miſdemeſnors, as more 
peculiarly affect the r of his perſon, while living. 


9 


Or theſe ſome are felonious, and in their nature capital; 
others are ſimple miſdemeſnors, and puniſhable with a lighter 
animadverſion. Of the felonies the firſt is that of mayhem. 


I. MAyneM, mahemium, was in part conſidered in the pre- 
ceding volume, as a civil injury: but it is alſo looked upon in 
a criminal light by the law ; being an atrocious breach of the 
| king's peace, and an offence tending to deprive him of the aid 
and aſſiſtance of his ſubjects. For mayhem is properly defined 
to be, as we may remember, the violently depriving another of 
the uſe of ſuch of his members, as may render him the leſs able 
in fighting, either to defend himſelf, or to annoy his adverſary *. 
And therefore the cutting off, or diſabling, or weakening a man's 


See Vol. III. pag. 121. T Brit. J. 1. c. 25, 1 Hawk. P. C. 111. 
| . wy hand 


AVING in the preceding chapter conſidered the princi- 
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hand or finger, or ſtriking out his eye or foretooth, or depriving | 
him of thoſe parts, the loſs of which in all animals abates their 
courage, are held to be mayhems. But the cutting off his ear, 


or noſe, or the like, are not held to be mayhems at common 
law ; becauſe they do not weaken but only agu him. x 


By the antient law of England he that annithed any man, 
whereby he loſt any part of his body, was ſentenced to loſe the 
like parts membrum pro membro © Which is ſtill the law in 
Sweden n. But this went afterwards out of uſe: partly becauſe 
the law of retaliatioh, as was formerly ſhewn *, is at beſt an in- 
adequate rule of puniſhment ; and partly becauſe upon a repeti- 
tion of the offence the puniſhment could not be repeated. So 
that, by the common law, as it for a long time ſtood, mayhem 
was only puniſhable with ſine and impriſonment *; unleſs per- 
haps. the: offence of mayhem by caſtration, which all our, old 
writers held to be felony ; © et Jequitur aliguando poena capitalis, 
% aliquande perpetuum exilium, cum amnium bonorum ademptione . 
And this, alibough the mayhem was committed upon the highal 


Pr ovocation . 


Bur ſubſequent ſtatutes have put the erime and puniſhment 
of mayhem more out of doubt. For, firſt, by ſtatute 5 Hen. IV. 
c. 5. to remedy a miſchief that then prevailed, of beating, 
wounding, or robbing a man, and then cutting out his tongue or 
putting out his eyes, to prevent him from being an evidence againſt 
them, this offence is declared to be felony, if done of malice 
prepenſe ; that is, as fir Edward Coke explains it, voluntarily 


3 Inſt. 118.— Mes, , la pleynte foit * Sir Edward Coke (3 Inſt. 62.) has tranſ- 
FJaite de femme qu avera tollet a home ſes mem- cribed a record of Henry the third's time, 
bres, en titel caſe porura la feme la une meyn (Clauſ. 13 Hen. III. m. 9.) by which a 
par jugement, come le membre dount ele avera gentleman. of Somerſetſhire and his wife 


treſpaſſe. (Brit. c. 25.) appear to have been apprehended and com- 
Stiernhook de jure Suem. J. 3. c. 3. mitted to priſon, being indicted for dealing 
See pag. 12. 8 thus with John the monk, who was caught 
f 1 Hawk. P. C. 112. in adultery with the wife. 


5 Pract, fol. 144 „ ind. 64. 
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and of ſet purpoſe, thaugh done upon a ſudden occaſion. Next, 
in order of time, is the ſtatute 37 Hen, VIII. c. 6. which dixects, 

that if a man ſhall malicioully and unlawfully cut off the car 
of any of the king's ſubjects, he ſhall. not only forfeit treble 
damages to the party grieved, to be recovered by action of treſ. 
paſs at common law, as a civil ſatisfaction; but alſo 10 J. by way 
of fine to the king, which was his criminal amercement. The 
laſt ſtatute, but by far the moſt ſevere and effectual of all, is that 
of 22 &. 23 Car, Il. c. 1, called the coventry act; being occa- 
fioned by an aſſault on fir John Coventry in the ſtreet, and ſlit- 
tipg his noſe, in revenge (as was ſuppoſed) for ſome obnoxious 
words uttered by him in parliamept. By this ſtatute it is enacted, 
that if any perſon ſhall of malice aforethought, and by lying in 
wait, unlawfully cut out or diſable the tongue, put out an eye, 
lit the noſe, cut off a noſe or lip, or cut off or diſable any limb 
or member of any other perſon, 03th intent to maim ar to disfigure 
him ; ſuch perſon, his counſellors, aiders, and abettors, ſhall be 


* 


guilty of felony without benefit of clergy *. 


x On this ſtatute Mr. Coke, a gentleman tent to disfigure, but with an intent to mur- 


of Suffolk, and one Woodburn, a labourer, 
were indicted in 1722 ; Coke for hiring and 
abetting Woodburn, and Woodburn for the 
actual fact, of ſlitting the noſe of Mr. Criſpe, 
Coke's brother in law. The caſe was ſome- 


what ſingular. The murder of Criſpe was 


intended, and he was left for dead, being 
terribly hacked and disfigured with a hedge 
bill; but he recovered. Now the bare in- 
tent to murder is no felony : but to disfigure, 
with an intent to disfigure, is made ſo by this 
ſtatute 3 on which they were therefore in- 
dicted. And Coke, who was a diſgrace. to 
the profeſſion of the law, had the effron- 
tery to reſt his defence upon this point, that 
the aſſault was not committed with an in- 


der; and therefore not within the ſtatute. 
But the court, held, that if a man attacks 


another to murder him with ſuch an inftru- 


ment as a hedge bill, which. cannot but en- 
danger the disfiguring him ; and in ſuch at- 
tack happens notto kill, but only to disfigure 
him; he may be indicted on this ftatute : 
and it ſhall be left to the jury whether it 
were not a deſign to murder by disfiguring, 


and conſequently a malicious intent to disfi- 


gure as well as to murder. Accordingly the 
jury found them guilty of ſuch previous 
intent to disfigure, in order to effect their 
principal intent to murder, and they were 
both condemned and executed. (State Tri- 
als. VI. 212.) 
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added the offence of wilfally and maliG6uſly ſhooting at any 
perſon, which may endanger either killing or maiming him. 
This, though no ſuch evil conſequence enſues, is made felony 
without benefit of clergy by ſtatute 9 Geo. I. c. 22. and there- 
upon one Arnold was convicted in 1723, for ſhooting at lord 
Onſlow ; bat, being half a madman, was neyer executed, but 
confined i in prifon, woe he died about thirty years after. 


1. Tur Wechd cee wire immediately affecting che per- 
FAR ſecurity of individuals, relates to the female part of his 
may jeſty's ſubjects; being that of their forcible Alden and mar- 
riage ; which is vulgarly called fealing an heireſs. For by ſtatute 
3 Hen. VII. c. 2. it is enacted, that if any perſon ſhall for lucre take 
any woman, being maid, widow, or wife, And having ſubſtance ei- 
ther in goods or lands, or being heir apparent to her anceſtors, 
contrary to her will ; and afterwards ſhe be married to ſuch miſ- 
doer, or by his conſent to others, or defiled ; ſuch perſon, and 
all his acceſſories, ſhall be deemed principal felons : : and by ſta- 
tute 39 Eliz. c. g. the benefit of clergy is taken away from * 
ſuch felons, except acceſſories after the offence. 


In the conſtruction of this ſtatute it hath been determined, 
1. That the indictment muſt allege that the taking was for lucre, 
for ſuch are the words of the ſtatute '. 2. In order to ſhew this, 
it muſt appear that the woman has ſubſtance either real or per- 
ſonal, or is an heir apparent v. z. It muſt appear that ſhe was 
taken away againſt her will. 4. It muſt alſo appear, that ſhe 
was afterwards married, or defiled. And though poſſibly the 
marriage or defilement might be by her ſubſequent conſent, be- 
ing won thereunto by flatteries after the taking, yet this is fe- 
lony, if the firſt taking were againſt her will“: and ſo vice 


| 1 Hawk. P. C. 110 1 Hal, P. C. 660. 
® 1 Hal. P. C. 660. i Hawk, P. 0. 109. 


verſa, 
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verſa, if the woman be originally taken away with her own 
. conſent, yet if the afterwards refuſe to continue with the offender, 
and be forced againſt her will, ſhe may, from that time, as pro- 
. perly be ſaid to be taken againſt her will, as if ſhe never had 
given any conſent at all; for, till the force was put upon her, ſhe 
was in her own power“. It is held that a woman, thus taken 
away and married, may be ſworn and give evidence againſt the 
offender, though he is her huſband de fa#o; contrary to the 
general rule of law : becauſe he is no huſband de jure, in cafe 
the actual marriage was alſo againſt her will*. In ods indeed 
where the actual marriage is good, by the conſent of the in- 
veigled woman obtained after her forcible abduction, fir Matthew 
Hale ſeems to queſtion how far her evidence ſhould be allowed : 
but other authorities1 ſeem to agree, that it ſhould even then be 
admitted ; eſteeming it abſurd, that the offender ſhould thus take 
advantage of his own wrong, and that the very act of marriage, 
which is a principal ingredient of his crime, ſhould (by 4 
forced conſtruction of law) be made uſe of to ſtop the mouth of 
as moſt material witneſs againft him. 


A inferior degree of the fame kind of offence, but not at- 
tended with force, is puniſhed by the ſtatute 4 & 5 Ph. & Mar. 
c. 8. which enacts, that if any perſon, above the age of four- 
teen, unlawfully ſhall convey or take away any woman child 
unmarried, (which is held* to extend to baſtards as well as to 
legitimate children) within the age of fixteen years, from the 
poſſeſſion and againſt the will of the father, mother, guardians, 
or governors, he ſhall be impriſoned two years, or fined at the 
diſcretion of the juſtices : and if he deflowers ſuch maid or 
woman child, or, without the conſent of parents, contracts 
matrimony with her, he ſhall be impriſoned five years, or fined 
at the diſcretion of the juſtices, and /þe ſhall forfeit all her lands 
to her next of kin, during the life of her ſaid huſband. So that 


I Hawk. P. C. 110. 4 Cro. Car. 488. 3 Keb. 193. State 
7 1 Fal. P. C. 661. | Trials. V. 455. | 
« | Stra. 1162. 
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as theſe ſtolen marriages, under the age of ſixteen, were uſually 
upon mercenary views, this act, beſides puniſhing the ſeducer, 
wiſely removed the temptation. But this latter part of the act 
is now rendered almoſt uſeleſs, by proviſions of a very different 


kind, which make the marriage wa city void, in the ſtatute 
20 ons: II. c. 33. 


III. A THIRD offence, againſt the n ks alſo of his 
majeſty's ſubjects, but attended with greater aggravations than 
that of forcible matriage, is the crime of rape, raptus mulierum, 
or the carnal knowlege of a woman forcibly and againſt her will. 
This, by the Jewiſh law *, was puniſhed with death, in caſe the 
damſel was betrothed to another man; and, in caſe ſhe was not 
betrothed, then a heavy fine of fifty ſhekels was to be paid to 
the damſel's father, and ſhe was to be the wife of the raviſher 
all the days of his life ; without that power of divorce, which 
was in general en by the moſaic law. 


Tux civil law * banden the crime of raviſhment with death 
and confiſcation of goods: under which it includes both the of- 
fence of forcible abduction, or taking away a woman from her 
friends, of which we laſt ſpoke ; and alſo the preſent offence of 
forcibly diſhonouring them; either of which, without the other, 
is in that law ſufficient to conſtitute a capital crime. Alſo the 
ſtealing away a woman from her parents or guardians, and de- 
bauching her, is equally penal by the emperor's edict, whether 
ſhe conſent or is forced: five volentibus, five nolentibus mulie- 
„ ribus, tale facinus fuerit perpetratum.” And this, in order to 
take away from women every opportunity of offending in this 
way ; whom the Roman laws ſuppoſe never to go aſtray, with- 
out the ſeduction and arts of the other ſex: and therefore, by 
reſtraining and making ſo highly penal the ſolicitations of the 
men, moy meant to ſecure efectually the honour of the women. 


* See Vol. I. pag. 437, Oc. Cod. q tit. 13. 
t Deut. xxii. 25. | | 


&« Si enim inf raptores metu, vel atrocitate e ab hujuſmodi fa- 
* cmore ſe temperaverint, nulli mulieri, frve volenti, five nolenti, 


te peccandi locus relinquetur ; quia hoc ipſum velle mulierum, ab in- 


* fidus neguiſſimi hominis, qui meditatur rapinam, inducitur. Nif 
e etentm eam ſolicitaverit, nifi odiofis artibus circumvenerit, non 
% faciet eam velle in tantum dedecus ſeſe prodere.” But our Eng- 
liſh law does not entertain quite ſuch ſublime ideas of the ho- 
nour of either ſex, as to lay the blame of a mutual fault upon 
one of the tranſgreſſors only: and therefore makes it a neceſſary 


ingredient in the crime of rape, that it muſt be againſt the wo- 
man's will. - 


Raye was puniſhed by the Saxon laws, particularly thoſe of 
king Athelſtan”, with death: which was alſo agreeable to the 
old Gothic or Scandinavian conſtitution*. But this was after- 
wards thought too hard: and in it's ſtead another ſevere, but 
not capital, puniſhment was inflicted by William the conqueror ; 


vix, caſtration and loſs of eyes“; which continued till after 


Bracton wrote, in the reign of Henry the third. But in order 
to prevent malicious accuſations, it was then the law, (and, it 
ſeems, ſtill continues to be ſo in appeals of rape“ that the woman 
ſhould immediately after, dum recens fuerit maleficium,” go to 
the next town, and there make diſcovery to ſome credible perſons 
of the injury ſhe has ſuffered ; and afterwards ſhould acquaint 
the high conſtable of the hundred, the coroners, and the ſheriff 
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with the outrage*. This ſeems to correſpond in ſome degree with 


the laws of Scotland and Arragonꝰ, which require that complaint 
muſt be made within twenty four hours : though afterwards by 
ſtatute Weſtm. 1. c. 13. the time of limitation in England was 
extended to forty days. At preſent there is no time of limitation 
fixed : for, as it is uſually now puniſhed by indictment at the 
ſuit of the king, the maxim of law takes place, that nullum tem- 
pus occurrit regi : but the jury will rarely give credit to a ſtale 


v Bratton. J. 3. c. 28. z 1 Fal. P. C. 632. 
* Stiernh. de jure Sueon: I. 3. c. 2. 2 Glanv. I. 14 c. 6. Bract. J. 3. c. 28. 
Ne Conga, c. 19. d Barrington, 107, | . 
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complaint. During the former period alſo it was held for law*, | 
that the woman {by conſent of the judge and her parents) might - 


redeem the offender from the execution of his ſentence, by ac- 
cepting him for her huſband ; if he alſo was ns to 98 to 
the exchange, but not otherwiſe. 


In the 3 Edw. I. by che ſtatute Weſtm. I. c. 13. the 1 
ment of rape was much mitigated : the offence itſelf being re- 
duced to a treſpaſs, if not proſecuted by the woman within forty, 


days, and ſubjecting the offender only to two years impriſon- 


ment, and a fine at the king's will. But, this lenity being pro- 
ductive of the moſt terrible conſequences, it was in ten years 
. afterwards, 13 Edw. I. found neceflary to make the offence of 
rape felony, by ſtatute Weſtm. 2. c. 34. And by ſtatute 
18 Eliz. c. 5. it is made felony without benefit of clergy : as is 
alſo the abominable wickedneſs of carnally knowing or abuſing 
any woman child under the age of ten years; in which caſe the 
conſent or non-conſent is immaterial, as by reaſon of her tender 
years ſhe is incapable of judgment and diſcretion. Sir Matthew 
Hale is indeed of opinion, that ſuch profligate actions committed 
on an infant under the age of twelve years, the age of female 
diſcretion by the common law, either with or without conſent, 
amount to rape and felony; as well ſince as before the ſtatute of 
queen Elizabeth“: but the law has in general been held only to 
extend to infants under Zen. 


A MALE infant, under the age of fourteen years, is preſumed 


by law incapable to commit a rape, and therefore it ſeems cannot 

be found guilty of it. For though in other felonies malitia ſup- 

plet aetatem, as has in ſome caſes been ſhewn ; yet, as to this 

particular ſpecies of felony, the law ſuppoſes an imbecillity of 
body as well as mind*. 


_ © Glanv,/. 14. c. 6. Bratt. J. 3. c. 28, * Did. 
© x Hal. P. C. 643. 
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Tus civil law ſeems to ſuppoſe a proſtitute or common har- 


lot incapable of any injuries of this kind: not allowing any 


puniſhment for violating the chaſtity of her, who hath indeed no 
chaſtity at all, or at leaſt hath no regard to it. But the law of 
England does not judge ſo hardly of offenders, as to cut off all 
opportunity of retreat even from common ſtrumpets, and to treat 
them as never capable of amendment. It therefore holds it to 
be felony to force even a concubine or harlot; becauſe the wo- 
man may have forſaken that unlawful courſe of life *: for, as 
Bracton well abſerves*, ** licet meretrix fuerit antea, certe tunc 
«* Zemports non fuit, cum reclamendo neguitiae ejus conſentire noluit.” 


As to the material facts requiſite to be given in evidence and 


proved upon an indictment of rape, they are of ſuch a nature, 


that though neceflary to be known and ſettled, for the conviction 


of the guilty and preſervation of the innocent, and therefore 


are to be found in ſuch criminal treatiſes -as diſcourſe of theſe 
matters in detail, yet they are highly improper to be publicly 
diſcuſſed, except only in a court of juſtice. I ſhall therefore 
merely add upon this head a few remarks from fir Matthew Hale, 


with regard to the competency and credibility of witneſſes ; 


which may, /alvo pudore, be conſidered. 


An, firſt, the party raviſhed may give evidence upon oath, 
and is in law a competent witneſs ; but the credibility of her 
teſtimony, and how far forth the is to be believed, muſt be left 
to the jury upon the circumſtances of fact that concur in that 


_ teſtimony. For inſtance: if the witneſs be of good fame; if 


{he preſently diſcovered the offence, and made ſearch for the of- 
fender; if the party accuſed fled for it; theſe and the like are 
concurring circumſtances, which give greater probability to her 


evidence. But, on the other fide, if ſhe be of evil fame, and 


ſtand unſupported by others; if ſhe concealed the injury for any 
conſiderable time after ſhe had opportunity to complain; if the 


Cad. 9. 9. 22. If. 47. 2. 39. fol. 147. 
* 1 Hal. P. C. 629. 1 Hawk. P. C. 168. 
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place, where the fact was alleged to be committed, was where 
it was poſſible ſhe might have been heard, and ſhe made no out- 


cry; theſe and the like circumſtances carry a ſtrong, but not 
concluſive, preſumption that her teſtimony is falſe or feigned. 


MoREoOveR, if the rape be charged to be committed on an 
infant under twelve years of age, ſhe may ſtill be a competent 
witneſs, if ſhe hath ſenſe and underſtanding to know the nature 
and obligations of an oath; and, even if ſhe hath not, it is thought 
by fir Matthew Hale' that ſhe ought to be heard without oath, to 
give the court information; though that alone will not be ſuffi- 
cient to convict the offender. And he is of this opinion, firſt, 
becauſe the nature of the offence being ſecret, there may be 
no other poflible proof of the actual fact; though afterwards 
there may be concurrent circumſtances to corroborate it, proved 

by other witneſſes: and, ſecondly, becauſe the law allows what 
the child told her mother, or other relations, to be given in evi- 
dence, ſince the nature of the caſe admits frequently of no bet- 
ter proof; and there is much more reaſon for the court to hear 
the narration of the child herſelf, than to receive it at ſecond 
hand from thoſe who ſwear they heard her ſay ſo. And indeed 
it is now ſettled, that infants of any age are to be heard; and, if 
they have any idea of an oath, to be alſo ſworn: it being found 
by experience that infants of very tender years often give the 
cleareſt and trueſt teſtimony. But in any of theſe caſes, whether 
the child be ſworn or not, it is to be wiſhed, in order to render 
her evidence credible, that there ſhould be ſome concurrent teſ-_ 
timony, of time, place and circumſtances, in order to make out 
the fact; and that the conviction ſhould not be grounded ſingly 
on the unſupported accuſation of an infant under years of diſ- 
cretion. There may be therefore, in many caſes of this nature, 
witneſſes who are competent, that is, who may be admitted to 
be heard ; and yet, after being heard, may prove not to be cre- 
dible, or ſuch as the jury is bound to believe. For one excel- 


1 Hal. P. g. 634. 


lence 
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lence of the trial by jury is, that the jury are triors of the credit 
of the witneſſes, as well as of the truth of the fact. 


40 Ir is true, ſay this learned judge), that rape is a moſt 


« deteſtable crime, and therefore ought ſeverely and impartially 
© to be puniſhed with death; but it muſt be remembered, that 
* it is an accuſation eaſy to be made, hard to be proved, but 
«* harder to be defended by the party accuſed, though innocent.” 
He then relates two very extraordinary caſes of malicious proſe- 
cution for this crime, that had happened within his own obſer- 
vation; and concludes thus: I mention theſe inſtances, that 
«« we may be the more cautious upon trials of offences of this 
e nature, wherein the court and jury may with ſo much eaſe be 
« impoſed upon, without great care and vigilance ; the heinouſ- 
* neſs of the offence many times tranſporting the judge and jury 
« with ſo much indignation, that they are overhaſtily carried to 
e the conviction of the perſon accuſed thereof, by the confident 
« teſtimony of ſometimes falſe and malicious witneſſes.” 


IV. WHAT has been here obſerved, eſpecially with regard 


to the manner of proof, which ought to be the more clear in 


proportion as the crime is the more deteſtable, may be applied 


to another offence, of a ſtill deeper malignity ; the infamous 
crime againſt nature, committed either with man or beaſt. A 
crime, which ought to be ſtrictly and impartially proved, and 
then as ſtrictly and impartially puniſhed. But it is an offence of 
ſo dark a nature, ſo eaſily charged, and the negative ſo difficult 
to be proved, that the accuſation ſhould be clearly made out : 


for, if falſe, it deſerves a ne. inferior only to that of 
the crime itſelf. 


I wILL not act ſo diſagreeable part, to my readers as well as 
myſelf, as to dwell any longer upon a ſubject, the very mention 
of which is a diſgrace to human nature. It will be more eligible 
to imitate in this reſpect the delicacy of our Engliſh law, which 
treats it, in it's very indictments, as a crime not fit to be named; 


j 1 Hal. P. C. 635. £4 pec- 
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0 peccatum allad Bor bil, inter chri Mianos non nomundum . K 


t pe obſerved likewiſe by the edi of Conſtantius and Con- 
ſtans ; i ſcelus eff id, quod non proficit ſcire, Jubemus ur- 

« gere leges, armari jura gladis ultore, ut exqui 0 poents fubdan-. 
« fur infames, qui ſunt, vel qui futuri ſunt, rei.“ Which leads 
me to add a word concerning it's puniſhment. 


'Tars the voice of nature and of reaſon, and the expreſs law 
of God ®, determine to be capital. Of which we have a fignal 
inſtance, long before the Jewiſh difpenſation, by the deſtruction 
of two cities by fire from heaven : fo that this is an univerſal, 
not merely a provincial, precept. And our antient law in ſome 
degree imitated this puniſhment, by. commanding* ſuch miſ- 
creants to be burnt to death“; though Fletaꝰ fays they ſhould be 
buried alive: either of which puniſhments was indifferently uſed 
for this crime among the antient Goths?. But now the general 
puniſhment of all felonies is the ſame, namely, by hanging: and 
this offence (being in the times of popery only ſubject to eccleſi- 
aſtical cenſures) was made felony without benefit of clergy by ſta- 
tute 25 Hen. VIII. c. 6. revived and confirmed by 5 Eliz. c. 17. 
And the rule of law herein is, that, if both are arrived at years of 
diſcretion, agentes et conſentientes pari poena Ar = 8 


Tus z are all the felonious offetices, more immediately 
againſt the perſonal ſecurity of the ſubject. The inferior offen- 


ces, or miſdemeſnors, that fall under this head, are aſſaults, 


batteries, wounding, fal, 2 impri iſonment, and idnapping. 


V, VI, VII. Wirn regard to the nature of the three firſt of 


F. 
1 


theſe offences in general, I have nothing farther to add to what 


has already been obſerved in the preceding book of theſe com- 


* See in Rot. Parl. 50 Edw.1l. 2. 58, a m Levit. xx. 13.15. 

complaint, that a Lombard did commit the n Brit. c. 9. 

fin © that was not to be named“. (12 Rep. J. 1. . 37. 

. | P Stiernh. de jure Goth. J. 3. c. 2. 
Cad. 9. 9. 31. 4 znſt. 59. 
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mentaries ; when we conſidered them as private wrongs, or 
civil injuries, for which a ſatisfaction or remedy is given to the 
party aggrieved. But, taken in a public light, as a breach of 
the king's, peace, an affront. to his government, and a damage 
done to his ſubjects, they are alſo indictable and puniſhable with 
fine and ance x or with other ignominious corporal pe- 
nalties, where they are committed with any very atrocious de- 
ſign *.. As in caſe of an aſſault with an intent to murder, or 
with an intent to commit either of the crimes laſt ſpoken of ; 

for which intentional aflaults, in the two laſt caſes, inditments 
are much more uſual, than for the abſolute perpetration of the 
facts themſelves, on account of the difficulty of proof : and 


herein, belides heavy fine and impriſonment, it is uſual to award 


| an of. the pillory. 


THBRE is alſo one ſpecies. of battery, more atrocious and 
penal than the reſt, which is the beating of a clerk in orders, 
or clergyman ; on account of the reſpe& and reverence due to 
his ſacred character, as the miniſter and embaſſador of | 
Accordingly it is enacted by the ſtatute called articuli cleri, 
9 Edw. II. c. 3. that if any perſon lay violent hands upon a 
clerk, the amends for the peace broken ſhall be before the king ; 
that is by indictment in the king's courts : and the aſſailant may 
alſo be ſued before the biſhop, that excommunication or bodily 
penance may be impoſed : which if the offender will redeem by 
money, to be given to the biſhop, or the party grieved, it may 
be ſued for before the biſhop ; whereas otherwiſe to ſue in any 
ſpiritual court, for civil damages for the battery, falls within the 
danger of praemunire. But ſuits are, and always were, allow- 


able in the ſpiritual court, for money agreed to be given as a 


commutation for penance . So that upon the whole it appears, 
that a perſon guilty of ſuch brutal behaviour to a clergyman, is 
ſubje& to three kinds of proſecution, all of which may be pur- 
ſued for one and the ſame offence : an indictment, for the Wach 


: 5 Vol. III. pag. 120, 2 Inſt. 491. 620. 
* 1 Hawk, P. C. 6s. | | « Artic, Clr.g Ede. . 4. F. x. . 53 
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of the king's peace by ſuch affault and battery; a civil action, 
for the ſpecial damage ſuſtained by the party injured ; and a ſuit 
in the eccleſiaſtical court, firſt, pro correctione et ſalute animae by 
enjoining penance, and then again for ſuch ſum of money ag ſhall 
be agreed on for taking of the penance enjoined : it being uſual 
in thoſe courts to exchange their ſpiritual cenſures for a round 


compenſation in money; perhaps becauſe poverty is generally 
eſteemed by the moraliſts ann, | 


vil. Tur two remaining crimes and offences; a the 
perſons of his majeſty's ſubjects, are i nts of their na- 
tural liberty: concerning the firſt of which, falſe impriſonment, 
it's nature and incidents, J muſt content myſelf with reſerving. 
the ſtudent to what was obſerved in the preceding volume, 

when we conſidered.it as a mere civil injury. But, beſides the 
private ſatisfaction given to the individual by action, the law 
alſo demands public vengeance for the breach. of the king's peace, 
for the loſs which the tate fuſtains by the confinement of one 
of it's members, and for the infringement of the good order of 
ſociety. We have before ſeen *, that the moſt atrocious degree 
of this offence, that of ſending any ſabje& of this realm a pri- 
ſoner into parts beyond the ſeas, whereby he is deprived of the 
friendly aſſiſtance of the laws to redeem him from ſuch his cap- 
tivity, is puniſhed with the pains of praemunire, and incapacity 
to hold any office, without any poffibility of pardon ?. Inferior 
degrees of the fame offence of falſe impriſonment are alſo puniſh- 
able by indictment (like aſſaults and batteries) and the delin- 
quent may be fined and impriſoned *. And indeed * there can 
be no doubt, but that all kinds of crimes of a public nature, 


all diſturbances of the peace, all oppreſſions, and other miſde- 


meſnors whatſoever, of a notoriouſly evil example, may be in- 
dicted at the ſuit of the king. 


7 2 Rol. Rep. 384. Y Stat. 31 Car. II. c. 2. 
» See Vol. III. pag. 127. Weſt. Symbol. part 2. pag. 92. 


x Sec pag. 116. * 1 Hawk. P. C. 210. 
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IX. Tux other remaining offence, that of Zidnapping, being 
the forcible abduction or ſtealing away of man, woman, or child 
from their own country, and ſelling them into another, was ca- 
pital by the Jewiſh law. « He that ſtealeth a man, and ſelleth 
«« him, or if he be found in his hand, he ſhall ſurely be put to 
« death *.” So likewiſe in the civil law, the offence of ſpiriting 
away and ſtealing men and children, which was called plagium, 
and the offenders plagiarii, was puniſhed with death © This is 
_ unqueſtionably a very heinous crime, as it robs the king of his 
ſubjects,  baniſhes a man from his country, and may in it's con- 
ſequences be productive of the moſt cruel and diſagreeable hard- 
ſhips ; and therefore the common law of England has puniſhed 
it with fine, impriſonment, and pillory *. And alſo the ſtatute 
11&12 W. III. c. 7. though principally intended againſt pirates, 
has a clauſe that extends to prevent the leaving of ſuch per- 
ſons' abroad, as are thus kidnapped or ſpirited away; by enact- 
ing, that if any captain of a merchant veſſel ſhall (during his 
being abroad) force any perſon on ſhore, or wilfully leave him 
behind, or refuſe to bring home all ſuch men as he carried out, 
if able and deſirous to return, he ſhall ſuffer three months im- 
priſonment. And thus much for offences that more immediately 
affect the perſons of individuals. 1 


b Exod. xxi. 16. © 4 Raym. 474. 2 Show, 221. Skin. 47. 
Ff. 48. 15. 1. Comb. 10. 
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Bubitatioms of individuals or e ſubjects, are thoſe of 
ans and ry." 45 


L. Ankson, 3 is che ee and wilful re of 
the houſe or outhouſes of another man. This is an offence of. 
very great malignity, and much more pernicious to the public- 
than ſimple theft: becauſe, "firſt, it is an offence againft that 

right, of habitation, which is acquired by the law of nature as 

well as by the laws of ſociety ; next, becauſe of the terror and 
confuſion that neceſſarily attends it; and, laſtly, becauſe in 
{imple theft the thing ſtolen only changes it's maſter, but ſtill 
remains in efſe for the benefit of the public, whereas by burning 
the very ſubſtance is abſolutely deſtroyed. It is alſo frequently 
more deſtructive than murder itſelf, of which too it is often the 
cauſe : ſince murder, atrocious as it is, ſeldom. extends beyond 
the felonious act deſigned ; whereas fire too frequently involves 
in the common calamity perſons unknown to the incendiary, and 
not intended to be hurt by him, and friends as well as enemies. 
| For 
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For which n me civil law * puniſhes with death ſuch as 
 maliciouſly ſet fire to houſes in towns, and contiguous to others; 


but is more merciful to ſuch as only r or houſe, 
r 


a On Englich law allo diſtinguiſhes with much accuracy upon 
this crime. And therefore we will enquire, firſt, what is ſuch 
a houſe as may be the ſubject of this offenee; next, wherein the 

offence itſelf conſiſts, or what amounts to a burning of Art 

houſe ; and, Hug my the GO bs patios. : 18 


1. Nor only Ws bel evelling houſe; but all nes I 
are parcel thereof, though not contiguous thereto, nor under the 
ſame roof, as barns and ſtables, may be the ſabje& of arſon *. 
And this by the common law: which alſo accounted it felony to 
burn a ſingle barn in the field, if filled with hay or corn, though 
not parcel of the dwelling houſe ©. The burning of a ſtack of 
corn was antiently likewiſe accounted arſon . And indeed: all. the 
nicetics and diſtinctions which we meet with in our books, con- 
cerning what ſhall, or ſhall not, amount to arſon, feem now to be 
taken away by a variety of ſtatutes; which will be mentioned 
in the next chapter, and have made the puniſhment of wilful 
burning equally extenſive as the miſchief. The offence of arſon. 
(ric fo called) may be committed by wilfully ſetting fire to 
one's own houſe, provided one's mens s houſe is thereby 
alſo burnt; but if no miſchief is done but to one's own, it does 
not amount to oy though the fire was kindled with intent 
to burn another's *. For by the common law no intention to 
commit a felony amounts to the ſame crime ; though it does, 
in ſome caſes, by particular ſtatutes. However ſuch. wilful firing 
one's own houſe, in @ town, is a high miſdemeſnor, and puniſh- 
able by fine, impriſonment, pillory, and perpetual ſureties for 
the good behaviour*.. And if a landlord. or reverſioner ſets fire 


g n 12. 4 ou P. C. 105, 
1 Hal. P. C. 567. *: Cro. Car. 377. 
« 3 luft. 69. | 1. Hal. F. C. 568. * Hawk. P. C. 106. 
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to his own heuſr. of, which another is in poſſeſſion ll 


| leaſe: from himſelf. ot from thoſe; whoſe! eſtate he hath, it ſhall 


be accounted arſon; for, ren ae 
perty of the tenant *. 1 Man en 


2. As to What hall. be /fhid. —  a5't9 amount to 
arſon : a bare intent, or attempt to do it, by actually ſetting fire 
to an houſe, unleſs it abſolutely Surus, does not fall within the 
deſcription of incendit et combuſſit ; which were words neceſſary, 

in the days of lau- latin, to all indictments of this ſort. But 
the burning and conſuming of any part is ſufficient ; though the 
fire be afterwards extitguiſhed *, Alſo it maſt be a malicious | 
burning; otherwiſe it is only a treſpaſs; and therefore no neg- 
ligence or miſchance amounts to it, For which reaſon, though 
an unqualified perſon, by ſhooting with a gun, happens to fet 
fire to the thatch of a houſe, this fir Matthew Hale determines 
not to be felony, contrary to the opinion of former writers *. 
But by ſtatute 6 Ann. c. 31. any ſervant, negligently ſetting fire 
to a houſe or outhouſes, -ſhall forfeit- 100 J, or be ſent to the 
houſe of correction for | eighteen months: in the ſame manner 
as the Roman law directed “ eos, gui * _ 1 251 
% habuerint, Laue vel flagellis ent. 


3. THe puniſhment of arſon was death by our + antlent: wk 
laws l. And, in the reign of Edward the firſt, this ſentence was 
executed by a kind of e talents ; for the incendiaries were burnt 

to death ® : as they were alſo by the Gothic conſtitutions”. The 
ſtatute 8 Hen. VI. c. 6. made the-wilful burning of houſes, under 
ſome ſpecial circumſtances therein mentioned, amount to-the 

crime of high treaſon. But it was again reduced to felony by the 
general acts of Edward VI and queen Mary: and now the puniſh- 


ment of all capital felonics is uniform, namely, by ſuſpenſion. 
The offence of arſon was denied the benefit of clergy by ſtatute 
t Foſt. 115. | I LL. Inae. c. 7. 
kd 1 Hawk. P. C. 106. m Britt. c. 9. 
i x Hal, P. C. 569. » Stiernh. de jure Goth. I. 3. c. 6. 
* If. 1. 15. 4. | | | 


21 Hen. VIII. 


Ch. 16. 


21 Hen. vill. o. 1. but that ſtatute was repealed by 1 Edw. VI. 
c. I2. and arſon was afterwards held to be ouſted of clergy, 
with reſpe& to the principal offender, only by inference and 
deduction from the ſtatute 4 & 5 P. & M. c. 4. which expreſſly 
denied it to the acceſſory ; though now it is expreſſiy denied to 
the 3 alto, by ſtatute 9 Geo. N. 22. 


II. BuxGLARY, or nocturnal houſebreaking, burgi A 
nium, which by our antient law was called hameſecken, as it is in 
Scotland to this day, has always been looked upon as a very 
heinous offence; not only becauſe of the abundant terror that it 
naturally carries with it, but alſo as it is a forcible invaſion and 


diſturbance. of that right of habitation, which every individual 
might acquire even in a ftate of nature; an invaſion, which in 


ſuch a ſtate, would be fare to be puniſhed with death, unleſs 


alſo come in to the affiftance of the weaker party: and, beſides 
| that they leave him this natural right of killing the aggreſſor, 

if he can, (as was ſhewn i in a former chapter) they alſo protect 

and avenge him, in caſe the might of the aſſailant is too power- 
ful. And the law of England has fo particular and tender a re- 
gard to the immunity of a man's houfe, that it tiles it his caſtle, 
and will never ſuffer it to be violated with impunity : agreeing 
herein with the fentiments of antient Rome, as expreſſed i in the 
words of Tully * ; . guid enim Janfius, quid omni religione muni- 
« fius, quam 4 uniuſcujuſque ciuvium For this reaſon no 
doors can in general be broken open to execute any civil proceſs; ; 


though, in criminal cauſes, the public ſafety ſuperſedes the pri- 


vate. Hence alſo in part atifes the animadverſion of the Jaw 
npon eayes-droppers, nufancers, and incendiaries:: and to this 
principle it muſt be affigned, that a man may aſſemble people 
together lawfully (at leaſt if they do not exceed eleven) without 


danger of raiſing a riot, rout, or unlawful aſſembly, in order to 


0 11 Rep. 35. 2 Hal. P. C. 346, 347- » Sce pag. 180 
Foſter. 3 36. 4 pro demo, 41. 
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the affailant were the ſtronger. But in civil ſociety, the laws 
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protect and defend his houſe 5 which be it not ee 0 de | 
in e other caſe. 
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Tur definition of a W as Seba us ny fi Edward Co 

is, « he that by night breaketh and entereth into a hy ne 
« houſe, with intent to commit 'a felony. In this definition 


there are four things to be conſidered; the time, che Mace, the 
manner, and the intent. 
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9 + 5 - " 4 
{ 1} - Ss @ i 4 83 - «*"& $ * . 4 1 * ; L © 2 * * 


15 The time mult be by n ght. and not by day; Py in "he" 
day time there is no Rd kg We have ſeen , in the caſe of 
juſtifiable homicide, how much more heinous all laws made an 
attack by night, rather than by day; allowing the party attacked 
by night to kill the affailant with impunity. As to What is. 
reckoned night, and what day, for this purpoſe : antiently the 
day was accounted to begin only at ſunrifing, and to end imme- 
diately upon ſunſet ; but the better opinion feems to be, that if 
there be day] ight or crepuſculum enough, begun or left, to diſ- 
cern a man's face. withal, it is no burglary *. But this does not 
extend to moonlight; for then many midnight burglaries would 

go unpuniſhed : and beſides, the malign ity of the offence does 
not ſo properly ariſe from it's being Ie in the dark, as at the 
dead of night ; when all the creation, except beaſts of prey, are 


at reſt ; when ſleep has difarmed 12 owner, and Toner: his 
caſtle defoncelels: 


ding to 71 Edward Coke's 
definition, in a nagſion houſe ; and therefore to account for the 
reaſon why breaking open a church is burglary, as it undoubtedly 
is, he quaintly obſerves that it is domus man/ronalis Dei”. But it 
does not ſeem abſolutely neceſſary, that it ſhould in all caſes be a 
manſion-houſe; for it may alſo be committed by breaking the 


2. As to the place. It muſt be, 8 


1 Hal. P. 8 3 3 Inſt. 64. 1 Hal. PC. ne Hawk 
* 3 Inſt. 63. F. C. 101. 
dee pag. 180, 181. » 3 Inft. 64. 


gates 
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gates or 1 of a toum in the night; though that pethaps fir 
Edward: Coke would have called the manſfion-houſe of the garri- 
ſon. or corporation. Spelman defines butglary to be, nocturna 
** diruptio alicujus habitaculi, vel ecclefiae, etiam murorum portarumve 


% burgi, ad felomam Perpetrandam. And therefore we may ſafely 


conglude, that the requiſite of it's being domus manſionalis is only 
in the burglary of a private houſe ; which is the moſt frequent, 
and in which it is indiſpenſably neceſſary to form it's guilt, that 


it muſt be in a manſion or dwelling houſe. For no diſtant barn, 


warehouſe, or the like, are under the ſame privileges, nor looked 
upon as à man's caſtle of defence: nor is a breaking open of 
houſes wherein no man reſides, and which therefore for the time 


| being are not manſion- houſes, attended with the ſame circum- 


ſtances of midni ght terror. A houſe however, wherein a man 
ſometimes reſides, and which the owner hath only left for a 
ſhort ſeaſon, animo revertendi, is the object of burglary; though 

no one be in it, at the time of the fact committed ?. And if 
the barn, ſtable, or warehouſe be parcel of the manſionhouſe, 
though not under the ſame roof or contiguous, a burglary may 
be committed therein; for the capital houſe protects and privi- 
leges all it's Ine and appurtenants, if within the curtilage 
or homeſtall *. A chamber in a college or an inn of court, 
where each inhabitant hath a diſtin& property, is, to all other 


purpoſes as well as this, the manſion-houſe of the owner *. 80 


_ alſo is a room or lodging, in any private houſe, the manſion for 
the time being of the lodger. The houſe of a corporation, in- 
habited in ſeparate apartments by the officers of the body cor- 
porate, is the manſion-houſe of the corporation, and not of the 
reſpective officers *.” But if I hire a ſhop, parcel of another inan's 
houſe, and work or trade in it, but never lie there; it is no 
dwellinghouſe, nor can burglary be committed therein : for by 


the leaſe it is ſevered from the reſt of the houſe, and therefore 


is not the dwellinghouſe of him who occupies the other part ; 


* Spelm, G. t. Burglary. 1 Hawk. P. * 1 Hal. P. C. 558. 1 Hawk. P. C. lar 
C. 103. | 4 1 Hal: P. C. 586. 
y 1 Hal. P. C. 566. Foſt. 77. Foſter. 38, 39. 
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Aae bois i be de 16 e thorns when I never lie ere 5 
Neither can burglary be committed in a tent or booth erected in 
a market or fair; though the owner may lodge therein : for the 
law rogardy thus highly nothing buit petinanens edifices 5 a houſe, 
or church, the wall, or gate of a town; and it is the folly of. 
the owner to lodge in fo fragile à teifement 2 but his lodging 
there no more makes it burglary to break it open, than it would 
a Nan e tug Gai Mp 
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* 4 to the ne of oontmiteing burglary: iy 
be beth a breaking and an entry to complete it. But they need 
not be both done at once: for, if a hole be broken one night, 
and the fame breakers enter the next night through the ſame, 
they are butglars *. There muſt be an actual breaking ; not a 
mere legal clauſum fregit, (by leaping over inviſible ideal houn- 
daries, which may conſtitute a civil treſpaſs). but à ſubſtantial 
and forcible irruption. As at leaſt by breaking, or taking out 
the glaſs of, or otherwiſe opening, a Window picking a lock, or 
opening it with a key; nay, by lifting up the latch of a door, 
or unlooſing any other faſtening which the owner has provided. 
But if a perſon leaves his doors or windows open, it is his own 
folly and negligence ;"and if a man enters therein, it is no bur- 
glary : yet, if he afterwards unlocks an inner or chamber door, it 
is ſo*. But to come down a is held a burglarious entry; 
For that is as much cloſed, as the nature of things will permit *. 
So. alſo to knock at a door, and upon opening it to ruſh in, with 
a felonious intent; or, under pretence of taking lodgings, to fall 
upon the landlord and rob him; or to procure a conſtable to gain 
admittance, in order to ſearch for traitors, and then to bind the 
conſtable and rob the houſe; all theſe entries have been adjudg- 
ed burglarious, though there was no actual breaking: for the 
law will not ſuffer itſelf to be trifled with by ſuch evaſions, eſ- 
pecially under the cloke of legal proceſsb. And ſo, if a ſervant 


Ep Hal. P. C. 558. | id. 553. 
41 Hawk. P. C. 104. 6 1 Hawk. P. C. 102. 1 Hal. P. C. 552. 
1 Hal. P. C. 551, * 1 Hawk. P. C. 102. 
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unity afforded him, of doing it wich greatet-epſe, rather aggra- 
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opens and enters his maſter's chamber door with 2 felonicis de- 5 


ſign; or if any other perſom lodging in the fame houſe, or in a 
public inn, opens and enters another's door, with ſuch evil in- 
tent; it is burglary. Nay, if the ſervant Conſpites with a rob- 


der, und lets Him into the Houſe by night, this is burglary in 


borh* for the ſervant is doing an unlawful act, and the .oppor- 


vates than extenuates che 
degree of it, with any part of the body, or with an inſtrument 
held in the hand, is ſufficient : as, to ſtep over the threſhold; top 
put a hand or a hook in at a window to draw out 
net to demand one's money, are all of them arious en- 
tries . The entry may be before the breaking, as well as after: 
for by ſtatute 12 Ann. c. 7. if a perſon enters into, or is within, 
the dwelling houſe' of another, without breaking in, either by 
day or by night, with intent to commit felony, and ſhall in the 


guilt. As for the entry, any the leaft 


night break out of the ſame, this is declared to be burglary ; 


there having before been different opinions concerning it : lord 
Bacon holding the affirmative, and fir Matthew Hale ® the 
negative. But it" is univerſally agreed, that there muſt be both 
a breaking, either in fact or by implication,” and alſo an entry, 
in order to complete the burglary. 


4. As to the intent; it is clear, that ſuch breaking and entry 
muſt be with a felonious intent, otherwiſe it is only a treſpaſs. 
And it is the ſame, whether ſuch intention be actually carried 


into execution, or only demonſtrated by ſome attempt or overt 


act, of which the jury is to judge. And therefore ſuch a breach 
and entry of a houſe as has been before deſcribed, by night, 
with intent to commit a robbery, a murder, a rape, or any other 
felony, is burglary ; whether the thing be actually perpetrated 
or not. Nor does it make any difference, whether the offence 
were felony at common law, or only created fo by ſtatute ; ſince 


11 Hal. P. C. 553. 1 Hawk. P. C. 103, * Elem. 65. 


* 1 Hal. P. C. 88. Hawk. P. C. 13. ® 1 Hal. P. C. 554. 
Foſt. 108. 
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that ſtatute, which makes an offence felony, ow it incidentally 
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been ſaid, a felony at common law, but within the benefit of 

clergy. The ſtatute however of 18 Eliz. c. 7. takes away clergy 
from the principals, and that of 3 & 4 W. & M. c. g. from all 
acceſſories before the fact. And, in like manner, the laws of 

Athens, which puniſhed no _—_— mary with _— made * 

glary a 1 crime. | 


* 
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HE next, and laſt, ſpecies of offences Sint private ſub- 
jects, are ſuch as more immediately affect their property. 
of which there are two, which. are attended with a breach of 
the peace; /arciny, and malicious miſcbigf and one, that is 
equally injurious to the rights of property, but attended with 
no act of violence; which is the crime of e Of theſe 
three in their order. | 


1. LARCINY, or theft, by contraction for Jatrociny, latroci- 
nium, is diſtinguiſhed by the law into two ſorts; the one called 
Semple larciny, or plain theft unaccompanied | with any other atro- 
cious circumſtance; and mixt or compound larciny, which alſo 
includes in it the aggravation 1 a taking from one's houſe or 
perion. 


A ND, firſt, of fimple larciny: which; when it is the ſteal- 
ing of goods above the value of twelvepence, is called grand 
larciny ; when of goods to that value, or under, is petit larciny : 
offences, which are conſiderably diſtinguiſhed in their puniſh- 


ment, but not otherwiſe. I ſhall therefore firſt conſider the 


nature of ſimple larciny in general; and then ſhall obſerve the 
different degrees of puniſhment, inflicted on it's two ſeveral 
branches. 

EP 5 SIMPLE 
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far ſuch.an offence can exiſt in a tate of nature, where all things 


i 
RE"; 
— — 
DV * > 


LEE — — 
—— 


— * 
* 


SIMPLE larciny then i 1g. © a felonious ling, and carrying 


« away, of the perſonal goods of another.” This offence cer- 


tainly . commenced then, whenever it was? that the bounds of 
property, or laws of meum and tuum, were eſtabliſhed. How 


are held to be common, is a queſtion that may be ſolved with 
very little diſticulty. The difturbance of any individual, in the 


occupation of what he has ſeiſed to his pteſent uſe, ſeems to be 


the only offence of this kind incident to ſuch a ſtate. But, un- 
queſtionably, in ſocial communities, when property is eſtabliſhed, 
the neceflity whereof. we have formerly ſeen *, any violation 
of that property is ſubject to be puniſhed by the laws of ſociety : 
though how far that puniſhment ſhould extend, is matter of con- 
fiderable doubt. At preſent we will examine the nature of theft, 


YEAST eue ee e e "OVER Ft 1 


A 


1. Ir ide taking. This dee thewworfane. uf abe 
5 to be wanting. Therefore no delivery of the goods from 
the owner to the offender, upon truſt, can ground a lareiny. 


As if A lends B a horſe, and he rides away with him; or, if I 


ſend goods by a carrier, and he carties them away; theſe! are no 


larcinies *. But if the carrier opens a bale or pack of or 
pierces a veſſel of wine, and takes away part thereof, or if he 
carries it to the place appointed, and after wards takes away the 
"whole, theſe are larcinies ©: for here the animmù ſuramdi is ma- 
nifeſt; ſince in the firſt caſe he had otherwiſe no inducement to 
open the goods, and in the ſecond the truſt was determined, the 
delivery having taken it's effect. But bare non- delivery thall not 
of courſe be intended to ariſe from a felonious deſign; ſince 
that may happen from a variety of other accidents. Neither by 


the common law was it larciny in any ſervant to run away with 


the goods committed to him to keep, but only a breach of civil 
truſt. But by ſtatute 33 Hen. VI. c. 1. the ſervants of perſons 


2 See Vol. II. pag. 8, Cc. e Inſt. 109. 
Þ 1 Hal, P. C. 504. 
deceaſed, 
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livered to him, but merely the uſe *: and ſo it is declared to be 
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deceaſed, accuſed of embezzling their maſter's goods, may by 
writ out of chancery (iſſued by the advice of the chief juſtices 
and chief baron, or any two of them) and proclamation made 
thervupon; be ſummoned to appear perſonally in the court of 
king's bench, to anſwer their maſter's. executors in any civil ſuit 
for duch goods; and ſhall, on default of appearance, be attainted 
of felony. And by ſtatute. 21 Hen. VIII. c. 7. if any ſervant 
embeazles his maſter's goods to the value of forty ſhillings, it 
is made felony z except in apprentices, and ſervants. under 
eighteen years old. But if he had not the poſſeſſion, but only 
the care and overſight: of the goods, as the butler of plate, the 
ſhepherd of ſheep, and the like, the embezaling of them is fe- 
lony at common law ©. So if a gueſt-robs his inn or tavern of a 
piece of plate, it is larciny'; for he hath not the poſſeſſion de- 


by ſtatute 3 & 4 W. & M. c. 9. if a lodger runs away with the 
goods from his ready furniſhed lodgings. Under ſome circum- 
ſtances alſo a man may be guilty of felony in taking his own 
goods: as if he ſteals them from a pawnbroker, or any one to 
whom he hath delivered and entruſted them, with intent to 
charge ſuch bailee with the value; or if he robs his own meſ- 
ſenger- on the road, with intent to charge the hundred with the 
loſs accorgng to the ſtatute of Wincheſter *. 


2. Turns mad not only: be a taking, but a carrying away: 
cepit et afportauit was the old la- latin. A bare removal from the 
place in which he found the goods; though the thief does not 
quite make off with them, is a ſufficient aſportation, or carrying 
away. As if a man be leading another's horſe out of a cloſe, and 
be apprehefded in the fact; or if a gueſt, ſtealing goods out of 
an inn, has removed them from his chamber down ſtairs ; theſe 


have been-adjudged ſufficient carryings away, to conſtitute a lar- 


<iny*. Or if a thief, intending to ſteal plate, takes it out of a 


4 1 Hal. P. C. 506. | f Foſter. 123, 124. 
0 1 Hawk. p. C. 90. N b 3 Inſt. 108, 109. 


cheſt 
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cheſt in which it was, and lays it down upon the floor, but is 
| ane before he can make his eſcape wich it; this 1 Is egy 
31 | +,» (04 19.0553... $$; 10 60 | Ti 9. 
-T. 11s bling, and carrying away, muſt alſo be felmiou 
| CE is, done anima furandi: or, as the civil law expreſſes it, 
lucri cauſa This requiſite, beſides excuſing thoſe who — 
under incapacities of mind or will, (of whom we ſpoke ſuffi- 
ciently at the entrance of this book) indemaifies alſo mere tteſ- 
paſſers, and other petty offenders. As if a ſetvant takes his mal- 
ter's horſe, without his -knowlege, and brings him home again: 
if a neighbour takes another's plough, that is left in the field, 
and uſes it upon his own land, and then returns it: if, under 
colour of arrear of rent, where none is due, I diſtrein-another's 
cattel, or ſeiſe them: all theſe are miſdemeſnors and treſpaſſes, 
but no felonies *. The ordinary diſcovery of a felonious intent is 
where the party doth it clandeſtinely ; or, being charged with the 
fact, denies it. But this is by no means the only eriterion of 
criminality: for in caſes that may amount to larciny the variety of 
circumſtances 1s. ſo great, and the complications thereof ſo ming- 
led, that it is impoſſible to recount all thoſe, which may evidence 
a felonious intent, or animum furandi: wherefore they muſt be 
left to the due and attentive entligeration of the court and Jury: 


/ 


4. Tus felonious making and carrying away — be of the 
per ſonal goods of. another for if they are things real, or ſavour 
of the realty, larciny at the common law cannot be committed 
of them. Lands, tenements,. and hereditaments (either corpo- 
real or incorporeal) cannot in their nature be taken and carried 
away. And of things likewiſe that adhere to the freehold, as 
corn, graſs, trees, and the like, or lead upon a houſe, no larciny 
could be committed by the rules of the common law ; but the 
ſeverance of them was, and in many things is ſtill, merely a 

treſpaſs : which depended on a ſubtilty in the legal notions of 


b 1 Hawk. P. C. 93. k See pag. 20. 
i Infl. 4. 1. 1. | 1 Hal. P. C. 509. 
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our anceſtors, Theſe things were parcel of the real eſtate; and 
therefore, while they pos — ſo, could not by any poſſibility 
be the ſubject of theft, being abſolutely fixed and immoveable'®. 
And if they were ſevered by violence, "fo as to be changed into 
moveables ; and at the ſame time, by one and the ſame continued 
act, carried off by the perſon who ſevered them; they could 
never be ſaid to be taken From the praprietur, in this their newly 


acquired ſtate of mobility (which is eſſential to the nature of lar- 


ciny} being never, as ſuch, in the actual or conſtructive poſſeſſion 
of any one, but of him who committed the treſpaſs. He could 
not in ſtrictneſs be ſaid to have taken what at that time were the 
perſonal goods of another, fince the very act of taking was what 

turned them into perſonal goods. But if the thief ſevers them 
at ane time, whereby the treſpaſs is completed, and they are 
converted into perſonal chattels, in the conſtructive poſſeſſion of 
him on whole ſoil they are left or laid; and comes again at an- 
other time, when they are ſo turned into perſonalty, and takes 
them away; it is larciny: and ſo it is, if the owner, or any one 

elſe, bas ſevered them. And now, by the ſtatute 4 Geo. II. 
c. 32. to ſteal, or ſever with intent to ſteal, any lead or iron 
fixed to a houſe, or in any court or garden thereunto belonging, 
is made felony, liable to tation for ſeven years: and to 
ſteal, damage, or deſtroy underwood or hedges, and the like, to 
rob orchards or gardens of fruit growing therein, to ſteal or other- 
wile deſtroy any turnips or the roots of madder when growing, 
are * puniſhable criminally, by-whipping, ſmall fines, impriſon- 
ment, and fatisfaftion to the party wronged, according to the 
nature of the offence. Moreover, the ſtealing by night of any 
trees, or of any roots, ſhrubs, or plants to the value of 5s, is 
by. ſtatute 6 Geo. III. c. 36. made felony in the principals, 
aiders, and abettors, and in the purchaſers thereof knowing the 
ſame to be ſtolen : and by ſtatute 6 Geo. III. c. 48. the ſtealing 
of any timber trees therein ſfpecified?, and of any root, ſhrub, 


© m See Vol. II. pag. 16, 6 Geo. III. c. 48. 9 Geo. Ul. c. 41. 
» 3 Ink, 109. 1 Hal. P. C. 5 10. Oak, beech, cheſnut, walnut, aſh, elm, 


* Stat. 43 Eliz. c. 7. 15 Car. II. c. 2. cedar, fir, aſp, lime, ſycamore, and birch. 
23 Geo. II. c. 26. 31 Geo. II. c. 35. | | 
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mw the two firſt offences, and for the third is conſtituted a felony 


is alſo no larciny; upon the ſame principle 


. 
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or plant, by day or night, is liable to pecuniary penalties: for 


liable to tranſportation for ſeven years. Stealing ore out of mines 
of adherence to the 
freehold ; with an exception only to mines of black lead, the 
ſealing of ore out of which is felony without benefit of clergy 


by ſtatutè 25 Geo. II. c. 10. Upon nearly the ſame principle the 


ſtealing of writings relating to a real eſtate is no felony, but a 
treſpaſs * : becauſe they concern the land, or (according to our 
technical language) favour of the realty, and are conſidered as. 
part of it by the law; ſo that they nn to the heir 2 
wor the land n . Wiege 932073 nahen 
Bom ps, ills, * notes, whith's concern mere chafos in Alien, 
were alſo at the common law held not to be ſuch goods whereof 
larciny might be committed; being of no intrinſie value ſ, and not 
importing any property in the pœſeſian of the perſon from whom 


they are taken. But by the ſtatute 2 Geo. II. c. 25. they are now 


put upon the ſame footing, with reſpect to larcinies, as the money 


they were meant to ſecure. And, by ſtatute 7 Geo. III. c. 50. if 


any officer or ſervant of the poſt-office ſhall ſecrete, embezzle, or 


deſtroy any letter or pacquet, containing any bank note or other 


valuable paper particularly ſpecified in the act, or ſhall ſteal the 


ſame out of any letter or pacquet, he ſhall be guilty of felony with- 


out benefit of clergy. Or, it he ſhall deſtroy any letter or pacquet 
with which he has received money for the poſtage,” or ſhall ad- 
vance the rate of poſtage on any letter or pacquet ſent by the poſt, 
and ſhall ſecrete the money received by ſuch advancement; he ſhall 


be guilty of ſingle felony. Larciny alſo could not at common law 


be committed of treaſure-trove, or wreck, till ſeiſed by the king 


or him who hath the franchiſe; for till ſuch ſeiſure no one hath 


a determinate property therein. But by ſtatute 26 Geo. II. c. 19. 


plundering, or ſtealing from, any ſhip in diſtreſs (whether wreck 


or no wreck) is felony without benefit of clergy : in like manner 


11 Hal. P. C. 510. Stra. 1137. ſ 8 Rep. 33. 
See Vol. II. pag. 438. | 


- Magn | Ga 4s 
as, by the civil law, this inhumanity i is en in the Tame 
9 the moſt atrocious in. d 
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* e allo e oh ns of ſuch 1 in ich 
there is no property either abſolute or qualified; as of beaſts that 
are ferae naturae, and unreclaimed, ſuch as deer, hares, and 
conies, in a foreſt, chaſe,” or warten; ſiſh in an open river or 
pond ; or wild fowls: at their natural liberty. But if they ate 
reclaimed or confined, and may ſerve for food, it is otherwiſe, 
even at common law : for of deer ſo incloſed in a park that they 
may be taken at pleaſure, fiſh in a trunk, and pheaſants or par- 
tridges in a mew, larciny may be committed *. And now, by 
ſtatute 9 Geo. I. c. 22. to kill or ſteal any deer in a foreſt, or 
other place, encloſed; to rob a warren; or to ſteal fiſh from a 
river ar pond, being in this laſt caſe armed and diſguiſed; theſe 
are felonies without benefit of clergy. And by ſtatute 13 Car. II. 
c. 10. to ſteal deer in any foreſt, though unincloſed, is a for- 
feiture of 20 J. for the firſt offence, and by ſtatute 10 Geo. II. 
c. 32+ {even years tranſportation for the ſecond offence : which 
puniſhment. is alſo inflicted for the firſt offence upon ſuch as 
come to hunt there, armed with offenſive weapons. Alſo by 
ſtatute 5 Geo. III. c. 14. the penalty of tranſportation for ſeven 
years is inflicted on perſons ſtealing or taking fiſh in any water 
within a park, paddock, garden, orchard; or yard; and on the 
receivers, aiders, and abettors : and the like puniſhment, or 
whipping, fine, or impriſonment, is provided for the taking or 
killing of conies“ in open warrens. And a forfeiture of five pounds 
to the owner of the fiſhery is made payable by perſons taking or 
deſtroying (or attempting ſo to do) any fiſh in any river or other 
water within any incloſed ground being private property. Steal- 
ing hawks, in diſobedience to the rules preſcribed by the ſtatute 
37 Edw. III. c. 19. is alfo felony *, It is alſo faid ?, : = if ſwans 
be lawfully marked, it is felony to ſteal them, though at large 
in a public river ; and that it is likewiſe felony to ſteal them, 


Cad. 6. 2. 18. See ſtat. 22 & 23 Car II. c. 25. 
t 1 Hal. P. C. 511. Foſt. 366. * 3 Inſt. 98. 


» 1 Hawk. P. C. 94. 1 Hal. P. C. 511. VDalt. Juſt. c. 156. 
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though unmarked, if in any hit river or-pond : otherwiſe 
it is only a treſpaſs. But, of all valuable domeſtic animals, as 
horſes, and of all animals domitae naturae, which ſerve for food, 
as ſwine; ſheep, poultry, | and the like, larciny may be com- 
mitted ; and alſo of the fleſh of ſuch as are ferae naturae, when 
killed *. As to thoſe animals, which do not ſerve for food, and 
which therefore the law holds to have no intrinfic value, as dogs 
of all ſorts, and other creatures kept for whim and pleaſure, 
though a man may have a baſe property therein, and maintain a 
civil action for the loſs of them, yet they are not of ſuch eſti- 
rn as that the crime of n nen een 4 gas : 
bias ab doubt e no ee can bs com- 

mitted, unleſs there be ſome property in the thing taken, and an 
owner ; yet, if the owner be unknown, provided there be a pro- 
perty, it is larciny to ſteal it; and an indictment will lie, for the 
goods of a perſon unknown ©. In like manner as, among the 
Romans, the /ex Haſtilia de furtis provided, that a proſecution 
for _ might be carried on without the intervention of the 
owner *. This is the caſe of ſtealing a ſhrowd out of a grave; 
which is the property of thoſe, whoever they were, that buried 
the deceaſed : but ſtealing the corpſe itſelf, which has no owner, 
(though a matter of great indeoeney) is no felony, unleſs ſome 
of the gravecloths be ſtolen withit *.. Very different from the 
law of the Franks, which ſeems to have reſpected both as equal 
offences; when it directed that a perſon, who had dug a corpſe 
out of the ground in order to ſtrip it, ſhould be baniſhed from 
ſociety, and no one ſuffered to lee his wants, till the rela- 
tions of the deceaſed conſented to his readmiſfion *. | 


HAvins thus conſidered the general nature of fimple lar- 
ciny, I come next to treat of it's puniſhment. Theft, by the 
Jewiſh law, was only puniſhed with a pecuniary fine, and ſatis- 


5 1 Hal. P. C. 511. 4 Gravin. J. 3. $. 106. 
see Vol. II. pag. 393. See Vol. II. pag. 429. 
d x Hal, P. C. 512. | f Monteſq. Sp. L. b. 30. ch. 19. 
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faction to this party injured i. And in the civil law, till ſome 
very late conſtitutions, we never ſind the puniſhment capital. 
The laws of Draco at Athens puniſhed it with death : but his 
laws were ſaid to be written in blood; and Solon afterwards 
changed the penalty to a pecuniary mulct. And fo the Attic laws 
in general continued; except that once, in a time of dearth, 
it was made capital to break into a garden, and ſteal figs: but 
this law, and the informers againſt the offence, grew ſo odious, 
that from them all malicious informers were ſtiled ſycophants ; 
a name, which we have much perverted from it's: original mean- 


ing. From theſe examples, as well as the reaſon of the thing, 


many learned and ſcrupulous men have queſtioned the propriety, 
if not lawfulneſs, of infliting capital puniſhment ſor fimple 
theft i. And certainly the natural puniſhment for injuries to 
property. ſeems to be the loſs: of the offender's own property: 


which ought to be univerſally the caſe, were all men's fortunes 


equal. But as thoſe, who have no 
nerally the moſt ready to attack the of- others, it has 
been found neceſſary inſtead of a pecuniary to ſubſtitute a cor- 
poral puniſhment : yet how far this corporal puniſhment ought 
to extend, is what has occaſioned the doubt. Sir Thomas More i, 
and the marquis Beccaria*, at the diſtance of more than two 
centuries, have very ſenſibly propoſed that kind of corporal 
puniſhment, which approaches the- neareſt to a pecuniary ſatis- 
faction; vix. a temporary impriſonment, with an obligation to 
labour, firſt for the party robbed, and afterwards for the public, 
in works of the moſt flaviſh kind: in order to oblige the of- 


fender to repair, by his induſtry and diligence, the depredations 


5 Exod. c. XXi1, | men pecunia furtum, haud morte, mulctatit; 
* Petit. LL. Attic. I. 7. tit. 5, ne putemus Deum, in nova lege clementiae qua 
i EF enim ad vindicands furta nimis atrax, pater imperat filiis, majorem indulſiſe nobis in- 
nec tamen ad refraenanda ſufficiens : quippe ne- vicem ſaeviendi licentiam. Haec ſunt cur nen 
que furtum ſimplex tam ingens facinus eft, ut litere putem : quam vero. fit abſurdum, atque 
capite debeat plefii ; nique ulla poena eſt tanta, eliam fernicioſum reipublicae, furem atque bo- 
ut ab latrociniis cobibeat eos, qui nullam aliam micidam ex aequo puniri, nem eſi ( opinor ) qui 
artem quaerendi victus habent. (Mori Utopia. neſciat. Bid. 39.) 
edit. Glaſg. 1750. pag. 21.)—Denique, cum I Utep. pag. 42. 
lex Moſaica, quanguam inclemens et aſpera, ta- * ch. 22. 
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he has committed upon private property and puhlie order. But, 


politicians 
he puniſhment of theft ſtill continues, . 


and r 


out the Dad part of Europe; to be capital : and Puffendorf?, 


together with fir Matthew Hale “, are of opinion that this muſt 
always be referred to the prudence of the I legiſlature ; who are 
to judge, ſay they, when crimes are become ſo enormous as to 
require ſuch ſanguinary reſtrictions . Vet both theſe writers 


agree, that ſuch [puniſhment ſhould be Ao ge N goed n, 


never ange me utmoſt 1 78 8 FF 


Qux: antient band Lows nominell danse theft with FN 
if above the value of twelvepence : but the criminal was per- 
mitted to redeem his life by a pecuniary ranſom ; as, among their 
anceſtors the Germans, by a ſtated number of cattle ?*.  'But in 


the ninth year of Henry the firſt, this power of redemption was 


taken away, and all perſons guilty of larciny above the value of 
twelvepence were directed to be hanged; which law continues 
in force to this day ?. For though the inferior ſpecies of theft, 
or petit larciny, is only puniſhed by whipping at common law 3, 

or by ſtatute 4 Geo. I. c. 11. may perhaps be extended to 2 
portation for ſeven years, yet the puniſhment of grand larciny, or 
the ſtealing above the value of twelvepence, (which ſum was the 
ſtandard in the time of king Athelſtan, eight hundred years ago) 
is at common law regularly death. Which, conſidering the great 
intermediate alteration in the price or denomination of money, 
is undoubtedly a very rigorous conſtitution ; and made fir Henry 
Spelman (above a century ſince, when money was at twice it's 
preſent rate) complain, that while every thing elſe was riſen in 
it's nominal value, and become dearer, the life of man had con- 


_ tinually grown cheaper*. It is true, that the mercy of juries 


will often make them ſtrain a point, and bring in larciny to be 


under the value of twelvepence, when it is really of much greater 


L. of N. b. 8. c. 3. 7 1 Hal. F. C. 1a. 3 loft. 55. 
* 1 Hal. P. C. 13. . 4 3 Inſt. 218. 
® See pag. 9. r Glof. 350. 


© Tac. dt nor. Germ. c. 12. | 
value : 
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value: but this is a kind of x pious perjury, and does not at all ex- 
cuſe our common law in this reſpect from the imputation of ſe- 
verity, but rather ſtrongly | confeſſes the charge. It is likewiſe 
true, that, by the merciful extenſions. of the benefit of clergy 
_ our modern ſtatute law, a who commits a fimple lar- 
ciny to the value of thirteen pence or thirteen hundred pounds, 
though guilty of a capital offence, ſhall be excuſed the pains of 
death: but this is only for the firſt offence. ' And in many caſes of 
ſimple larciny the benefit of clergy is taken away by ſtatute : as 
from horſeſtealing * ; taking woollen cloth from off the tenters*, 
or linen from the place of manufacture; ſtealing ſheep or other 
cattle ſpecified in the acts ; thefts on navigable rivers above the 
value of forty ſhillings“ 1 veſſels in diſtreſs, or that 
habe ſuffered ſhipwreck *; ; ſtealing letters ſent by the poſt !; and 
_ alſo ſtealing RT hares, and conies under the peculiar circum- 
ſtances mentioned in the Waltham black a& *. Which additional 
ſeverity is owing to the great malice and. miſchief of the theft 
in fome of. theſe inſtances; and, in others, to the difficulties 
men would otherwiſe lie under to preſerve thoſe goods, which 
are O eaſily carried off. Upon which laſt principle the Roman 
law. punifhed more ſeverely than other thieves the abigei, or 
— of cattle I and the Salnearui, or ſuch as ſtole the cloaths 
of perſons who were waſhing in the public baths*: both which 
conſtitutions ſeem, to be borrowed from the laws of Athens 


And ſo too the antient Goths puniſhed with unrelenting ſeverity 


thefts of cattle, or of corn that was reaped and left in the field: 


ſuch kind of property (which no human induſtry can toficiently 


guard) being eſteemed under the peculiar cuſtody of heaven * 


And thus much for the offence of fmple larciny. 


: e 2 & 3 Edw. VI. c. 19. 
c. 33. 31 Eliz. c. 12. y Stat. 7. Geo, III. c. 50. 


t Stat 22 Cr. TE-c: 5. = Stat. 9 Geo. I. c. 22. 

v Stat. 18 Geo. II. c. 27. VJ. 47. 1. 14. 

« Stat. 14 Geo, II. c. 6. 15 Geo. II. c. 34. id. t. 17. 

w Stat. 24 Geo. II. c. 45. ; © Pott. Antiqu. b. 1. c. 26. 


x Stat. 12 Ann, ſt, 2. c. 18. 26 Geo, II. 4 Sticrnk. th Jos Goth. J. 3. c. 5. 
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of the former, but is accompanied with one of, or both, the ag+ 


day, by breaking the ſame, any perſon being therein“: 


gravations'of a taking from one's fog or perſon} Firſt 1! 
of ere OM the wy ama 2 * ane from Wen 


10 W from dli6 3 3 e (aum the con- 


Giderations mentioned in the preceding chapter) to have a 


higher degree of guilt than ſimple larciny, yet is not at all diſ- 
tinguiſhed from the other at common law * : unleſs where it is 


accompanied with the circumſtance: of breaking the houſe by 
night; and then we have ſeen” that it falls under another de- 
ſcription, vix. that of burglary. But now by ſeveral acts of 
parliament (the hiſtory of which is very ingeniouſly deduced by 
a learned modern writer i, who hath ſhewn them to have gra · 
dually /ariſen from our improvements in trade and opulence) the 
benefit of clergy is taken from larcinies committed in an houſe 


in almoſt every inſtance, The multiplicity of which acts is apt 


to create ſome confuſion; but upon comparing them diligently 


we may collect, that the benefit of clergy is denied upon the 
following domeſtic aggravations of larciny; vis. Firſt, in all 


larcinies above the value of reuelvepence, committed, 1. In a 
church or chapel, with or without violence, or breaking the 


ſame“ : 2. In a booth or tent in a market or fair, in the day 
time or in the night, by violence or breaking the ſame; the owner 
or ſome of his family being therein : 4. In a n by 
4. In a 
dwellinghouſe by day, without breaking the ſame, any perſon 


being therein and put in fear": 5. In a dwellinghouſe by night, 
without breaking the ſame, the owner or ſome of his family 


being therein, and put in fear *. Secondly, in all larcinies 70 


the value of five ſhillings, committed, 1. By breaking any dwel- 


© See pag. 223. i Stat. 5 & 6 Edw. VI. c. 9. 
f 1 Hawk. P. C. g8. * Stat. 3 & 4 W. & M. 8. 9. 
s Barr. 375, Cc. & 4 


> Stat. 23 Hen. VIII. 8. 6 Edw. VI. ® Stat. 23 Hen. VIII. c. 1. 
c. 12. 


linghouſe, 


"ſevere lait certainly is) ſeenis to be 6 


twaglz de- perton be therein 7. Laſtly, 


ſtatute erentes no new offene; hut only ta 


_ therefote) the Jarew/eari; er cutpurits, were miſrefeverely 
ed than common thieves by 


a Wa Un 68 
liazina vor any outhbuſb hop, or 


ann b ene . 


Lane e eee tine afchough no perſon be therein: 2. By 


privately ſtea lin in any op, warehouſe , coachhouſe, or ſtable, 
by dayiorby night / thbugh tlie fame be not broke open, 3 
in allfafcirſics fo '7h# value 
ofuforiy"billitgs ftomia dwellinghouſe; or it's outhouſes, — 404 


a perſon be therein or no. 
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. Labern from is either b — 
os by-bpen'and-vHolent afſault, which is 


TV 


T'wwitgfence of privately ſtealing from à man's Perhen, as by 
picking i his pocket or the like, without his knowlege, was de- 
bafked of che benefit H clergyß O rarly as by the ſtatute 8 Eliz. 


cx. But then it muſt be ſuch a lareimy as fands in need l. 
5 


the beneſit of clergy, bir. of above the valtie of twelve penee 
d :the offender Hull net haue jndg zent of Yeath; For 'th 

away the benefit or 
clergy, which was matter And leaves the thief to the 
regular judgment of the-antient law”: This æverity (tor a môſt 
Wing td eius sale with”: 
whichnſheh-ofences are committed, and the df of: 
ing against them: beſides that this is uf infringement of pro- 
perty, in the manual occupatio n or e poſſeſſion of he 
owner which an offence even in a tate of nature And 
puniſn- 


8 M ie, e n en 


. int: teddy frond p3r/D: bal the 


_ rapina:of the civilians, is che fęloniou und forcible taking, from 


the perſom uf anothen of goods ur money to an value, by putting 
bim imer 1. — — otherwiſe it is no 
robbery /1A aloe: web to rob ws indeed held 0 n 


„ Stat. 39 Eliz. e. 15. 9 1.1; 33 + 1 Hawk. P. C. 95. . 


* See Foſter 78. Barr. 379. l * If. 47. 11. 7. Pow, Antida. l. x, c. 46. 
y Stat, 10 U W. II. & 23. i 4 . i 

4 Stat. 12. Ann. c. To ro K 3 ay 4 
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00 laxe an am the: ſeusth's ame e but)aftimmards ie wan e 
to. he aply a miſdꝭneſnor: and with fine anch im priſda- 
ment tilb the ſtaate 5 Gear IL e 2 * Which mat in fabany = 
tranſportahle fon ferenyearsy H the Weft having ones len 
puri, titus it,, MI it id HbEerx v ant Los it the 
- taking be fte fre cke penſan aft aothem art im hin preſeuee 
only; ag where « rabhet by emacs and wielence puts a mam in « 
fear, and drives away His ſheep or hie cattle before his face 
2. . Tali aid Git au pandpu9s- 1 
well as a,pound; ue forcibly ebe di Ae rot Daft 
ly, the taking muſt be by force, or a previous putting in fear: 
vhich makes the vidlatiem of the perſum ateodigaesr Han 
privately ſtesling. Forg ucaordibg tone maximzof the civil law, 
gf wi pelt bn inprobier Ad bie-, This: praviews puttigg 
in fear-iy the aritetioi that diſtingiihescrohhery fromizathter lar- 
einies. For it one puivately/ fals fropatice fror tte frrſom of 
another, and afteryyatds*koeps jit-by putting him in fran, "this is 
no robbery, forthe fehr id 1 neither is it: apt, 
as privately; ſtealing; beibg under:tie value: of: twelvepence. Vet 
this. puttiaf)in, fear does ft timpily;: thatrany great degree of ter- 
rot or Affrigbt in e party robbed) is heceſſary to eοſtitute 4 
robbery: ir 1. Giffivient that ſu much force, utlirrateming⸗ by 
word, or geſtutre, her uſed} asi might: create an appretienſion f 
danger, or oblige 4 man to part withy his! eee 
againſt his; conſent W. Te, if-- man be knoc ed withou 
previous Warniogs and; ſtriphed of his — — 
though ſtrictiy he cannot be ſaid to be hin fur, yet this is> 
undoubtedly a robbery. Or, if a perſon with a ſword drawn begs 
an alms, and I give it him throngh miſtruſt and apprehenſion of 
violence, this is'a felonious robbery e Sof, under a pretence of 
ſale, a man foteibly extorts money from another, neither -mal? 
this ſubterfuge avail him. But it is donbted , whether the fore- 
| ing a higler, or other chapmans: to nen and e 


Y 1 Hal. p. C. 533. Sen 1 Hal. P. C. S346 % 
v Hal. P. O. 533. 7 ® Foſt. 128. N l 

n * 1 Hawk. P. C. 97. 2 * q * 1 Hawk. P. C. 96. | ted ov | 
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him the full, value. of. them, amounts to eee 
eee = oP mee cid en erg . Ne 2 249 * 
re ieee e eee bee eee 5 
us ſpecies of latciny is debatred ie eſa egy 
by-Gatute, ag Hen. VIII. c. 1. and other ſubſequent ſtatutes ; 
8 but only when committed in or near the king's 
was not puniſhed wich death j but was open to the benefit of 
dlergy, till the ſtatute 31þ neee en 
eee eee F 
2 1 1 S428 59 enn 1 . $4 4 K FA” + . 8 ee 2 ri 
AI. Maricrese miſchigf. og dachage, . ſpecies of 
injury to private ptoperty, which the law conſiders as a public 
gtime. This is ſuch as is done, not animo furand:,. ot with an 
intent of gaining by another's loſs ; Which is ſome; though a 


black and diabalical revenge. In, which: it bears à near relation 


dogs. the other property, of individuals. And therefore any da» 
mage atriſing from this miſchie vous diſpoſition, though only a 
treſpaſ at common law, is now by a multitude of ſtatutes made 
. e e ee ee 
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11. perverſely- and 
maliciouſly ant dotm:og —— in alu fins of 
Norfolk and Ely, is felony. By ſtatute 43 Eliz. c. 13. (for pre- 
venting rapine on the northern borders) to burn any bara or ſtack 
of corn ot grain 3 or to prey, or make ſpoil, of the perſons ot 
goods of the ſuhject upon deadly feud, in the four northern 
counties. of» Northumberland, Weſtmorland, Cumberland, and 
Dutham; or to give or take any money or contribution, thete 
called 6/achmazi,, to ſecure ſuch. goods from rapine; is felony 
without benefit of clergy. 
burn any ricks or ſtacks'of corn, hay, or grain, barns, houſes, 
buildings, or kilns ; or maliciouſly, unlawfully, and willingly to 


EDS © 41 Hal. P. C. 535. | 
G g 2 kill 


therefore. in a diſtant field, or fobtpath, 


to che crime of arſon ; for as that affects the habitation, ' £6: this | 


By ſtatute 22 & 23 Car. II. c. 7. to | 


weak, excuſe : hut either out of a ſpirit of wanton cruelty, or 


- — 


| ing the ſame, to 


to begin to demoliſſi or pull down, ang church, chapel or meet- 


2 Pane  Boorl 
kilany borſes, ſheep, or oiher eattle,. in the night tine; i . 
lony ;, but the offender may make his election to be 4 
for ſeven years: and to maim or hurt ſuch eattle is a ; 
*hich;trable damages ſhall» be recovered: By ſtatute 1 Ann. 
l.. C. 9.:Captains-arid)mariners-belonging! to Hips, and'deftroy+ - 

the prejudice of the owners; (and by, 4 Geol T. 
©;:12: to the pie; uilice uf inſurers alio) ute guiley of felony wih“ 
out benefit of clergy; And by ſtatute ia An. ©2486 making any 
bole: in u ſhip in-diftreſs}/or-Redling her pumpe, er wilfultg 9“. 
ing any thing tending tu the immediate ois of ſueh ip, is felony | 
without benefit of clergy... By ſtatute 1 Geo I. c. 48. maliciouſly 
to ſet-on}fire-any-tinderwood;» wood, voricoppice,\4s made firlgle 


| felony. By ſtatute 6 Geo. cc 23. the wilful and malicious tear 


ing cutting, ſpoiling, burning, or defacing»of the garments ort 
cloaths f any perſon paſſing in the ſtreets or highways, is felony. 
This as occaſioned by the inſolence of certain weavers and others; 


who, upon the introduction of ſome; Indian faſbions prejudicith 


to ;their:0wnitnanufatures; made it their practice to caſt aut 
Vertis in cha ſtrectꝭ upon ſuali as ore them. By ſtatute ꝙ Geb. 1. 
c. 22. commionly: called the Waltham black. act, occaſioned by 
the devaſtations committed neat Waltham in by per- 
ſons, in diſguiſe dr vith their fates. blacked; (who ſeem to have 
reſembled the Roberdſmen, or followers of Robert Head, that 
in the reign of Richard the firſt committed great outrages on the 
borders of England and Scotland: g) chy this black act I ſay, 


vhich has in part been mentioned under the ſeveral heads of chars 


mayhem, and largifiy, it is farther enacted, that unlaw fully, rio- 
touſly, tumultuouſy, and forcibly to demoliſii or to pull don ot 


inghouſe; or any dwellinghouſe; barns; ſtable, ot outhoule; or un 
lawfully. and malicioully to ſer fire to any houſe, bar, vr outhouſe: 
(which ; in both caſes is extended by ſtatute ꝙ Geo. III. 0. 29. to all 
kinds of mille) or to any hovel, cock, mo, or ſtack of corn 
ſtraw, hay, or wood ; or to break duwn the head of any/fiſhpond; 
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cattle; or 6e eum down or deſtroy, any trees panted in an avenue, 
_ Gr wing in a. 
theſker, 


patlen; orchard, br plantation, for ornament, 
or: profit ; alli” theſe malicious acts are felonies without 
of clergy: and the hundred ſhall be chargeable for the 
damage } unleſs'the' offender be convicted.” In like manner by the 
MNofnzn lv to cut dowh' trees; and ſpecially vines, was puniſhed 

bie ſink gegtes as 46bbery*.” By fatotes 6 Geo. II. o. 37, and 
16 Geb Te; 34. it is ale made flony without the benefit of 
clergy, maliciouſſy to cut down any river or ſea bank, whereby 
lands may be overflowed ; or to cut any 'hop-binds' g rowin 5 

t 


in a plantation of hops, or witfolly'and ialictoliny to fot fire 


auy mine or delph of cbal. By ſtatute 28 Ged. II. c. 19. to ſet 


fire tc ay goſd, fürze, or fern, growing in any foreſt or chaſe, 
is fudject 


to à fine of five pounds. By ſtatute 6 Geo. III. c. 36 
& 48. wilfully to ſpoil or deſtroy any timber or other trees, roots, 
Hhrubs, or plants, is for the two firſt offences Hable to pecunia 
; and for the third if in the day time, and eyen for 
the firſt if at night, che offender ſhall be guilty of felony, and 
able to tranſportatibn for ſeven years. And by ſtatute 9 Geo. III. 
c. ag. wilfully and maliciouſly to burn or deſtroy any engine or other 
machines therein ſpecified,” belonging to any mine; or any fen- 
ces for incloſures > any act of parliament, is made angle 
felony, and: puniffiable with tran{portation for ſeven years, in the 
offender, his adviſers, and procurers. And theſe” are we puniſh- 
nicnts'of malicious miſchieerf W 
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III, Forgrny, br the er inen fal. is an thts which" was 
puniſhecd by the civil law with Heportation or banithment, and 
_ Ginttinics with death's! It 0 WAH us be defined (at common 
law) to be, « the fraudulent making or altetation of a writing to 
the prejudice of another man's right: for which the offender 
ay. ſuffer fine, impriſonment, and pillory. And alſo; by variety 
of ſtatutes, a more ſevere puniſhment is ĩnflicted on the offender 

in many particular caſes, which are ſo multiplied of late as almoſt 


to become e H mention the principal inſtances. 4 


: 
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or give in — an forged deed — 
— bh 0g to affect tha nah of of. real property. eicher freehold 
7 & ybold, is pupithed by @ forfeitare 30 tha party grieved,.of 

double coſts and damages ; by ſtanding. in the pillory, and having 
oo his gars cut off, ee eee by. tarfgiture 
to the crown of the profits of his lands, and by perpqtual impri- 
bangen For any forget) relating to We. Vars, or annuity, 
bond, 0 e 5 relcaſe, 


2 
$4 the party Lab wk þ and on the offender js 
10 of one of his eare, and half a-year's Wprifanment.: the ſer. 
felony without benefit of clergy 


579 offence in both caſes being 
l Nn „iind E 
"Bxa1n35 this grneral a8. 4 mykirgde of others, fine the | 
_— (when paper credit, wes firſt eſtabliſhed) have inflicted 
capital puniſhment, on the forging or altering of bank bills or 
notes, es, cr other urities ; of f bulls of credit iflued from the er- 
chequer ; of ſouth ſea bands, Ser; of lottery orders f of army 
= - nayy debentures © ; of Eaſt India bonds *; of writings: under 
of the London, or royal exchange, aflurance ; of; 4 letter 
of attorney ot . other-pawer. to, receive or. transfer inc or annuĩ- 
ties, and on the perſonating a proprietor | to receive or 
transfer ſuch annuities, ſtock, or dividends.” ; alſo an the utter- 
ing or publiſhing, as true, any counterfeited ſeaman's will or pow- 
To hs to which may er though ngt ſtrictiy reducible to 
the counterfeiting of mediterranean paſſes, under the 
Wk lords of th the admiralty. 10 protect one from the pir 
8 tes of 3 the forging, oc imitating any ſtamps. to 
ae ſtamp affice* 3 and the forging any marriage regiſter 


* Stat. 5 8 W. III. . 31. 8 K 9 W. II. -© Stat. 53 Geo, L e. 14. 9 06. lel g. 
E. 20. 11 Geo. I. e. 9. 10 O. I. rigs! Stat. 12 Geo. Lc. 33. 


15 Geo, II. c. 13. 2 Stat. 6 Geo, I. o, 4. 
i Sec the ſeveral acts for ifaing them. Stat. 5 Geo, I. e. 22, 9 Ges. I. 6 12. 
k Stat. 9 Ann. c. 21. 6 Geo, I. c. 4. & 2 Stat. 9 Geo, III. c. 30. 
11. 12 Geo. I. c. 32. Stat. 4 Geo. II. c. 18. 
q See the ſeveral acts for the lotteries, See the ſeveral ſtamp acts. 
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of clergy. And by datos Geo, II. c. 22; it is 


perty; which were the laſt. ſpeci 
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_ TTY 247 
or licence: u aich are by diſtinct acts of -parliameng made 
felonies without benefit of clergy. And by ſtatute 31 Geo, II. 


c. 32. forging or counterfeiting any ſtamp or mark to denote the 
ſtandard of gold and filver plate, and certain other offences of the 


| Ty are de 1 25 but not yithout benefit of clergy. 


Tur R Gs beds alias "TURN wich regard to for- 


gry the one 2 Geo. II. c. 35¹ whereby the firſt offence in 


pub ſhing any god deeds: will, writing obligatory, 
lf of — N indorſement or aſſignment 


cof, or any acquittance or receipt for money or goods, with 
_ to defraud any perſon, is made felony without benefit 


ually penal to 
8 — of Ee? « age, or 
the unber of amy acooentable receipt for any note, bill, or an 


okt ſcourity for nite; or eee ee ee 
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ae ars the prähefpol infringement of tlie rights 3; pro- 
ies of offences 3 — del 0 
duals or private ſubjects, which the method of our diſtribution 
has led tis th denfider. We have before exartiined" the nature of 
all effendes apairift the publib, or conttionwedlth;; agalnſt tlie 
king or ſupfeme magiſtrate, the facher an protector of that” 
community); aguizgt the univerſal law of all civilized nations; 


ogether with ſome-of the more atrocious offences, off pul 


peftiieious:cohſequtnee; agaitiſt God and his holy religion. And 


theſe ſevetul heads out opened circlt' of Reins and 


miſdemeſnors, with the {oe BY annexed! to e ih, that are 


 eognizable by tlic laws of England, 
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© Stat. 26 Geo. II. e. 33: en 2 ren 1706 Ve. 
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 commiſhon, of crimes and mi 
bondur, and, aln a Kingular ons. to our. Engliſh lawes that 


mentioned before, part of the penalty inflicted upon ſuch as; 
have been guilty, of certain groſs. miſdemeſnars z, but-there-alſo. 
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7E 2 arrived at, the; ff e 


>k, of our commentaries 5 n the mean of preventing he 
„And really it is aa 


they Furniſh, a title of thus ons fince; preventive,guſtice is upon! 

every principle, of reaſon, of humanity, and, of ſonnd policy, 

preferable in all reſpedts to Phiftrg juitice, 1 the) execution/of 

which, though neceffary, and in it's 'conſequences a ſpecies of 
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iT 11 is en 111 confita inoblicing-thaſ -perſons, - 


whom there is probable ground to ſuſpect of future, miſbehauiouri 


to ſtipulate with and to give full aſſurance to men 


ſuch offence. as is ' apprehended ſhall. not apa ; nag». 
pledges or- ſecurities for keeping the peace, or for;; — good 


behaviour. This re quiſition of ſureties has been ſevetali ti 


it muſt be underſtood rather as a caution againſt the repetition, 
of the offence, than any immediate pain or AA n 
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indeed, : if we. gonfider all human wits in a large and 
extended view, we ſhall —— 
vent future crimes, Hap: $0 expiate the. paſt : ſince, as was ob- 
ſeryed in a former chapter, all puniſhments infliged by tempo- 
ral laws. may be claſſed: under three heads; 7 i 4 Ya ig 
ndmment of the offender Handel, or to deprive him of any 
wer to do future miſchief, or to deter others by his example: 
all of which conduce to one and the ſame end, of preventing 
future crimes, whether that be effected by amendment, diſabi- 
lity, or example. But the caution, rehich we ſpeak of at pre- 
ſent, is ſuch. as is intended merely for prevention, without any 
crime actually committed by the party; but atiſing only from a 
probable ſuſpicion, that ſome crime is intended or likely to.hap+ 
pen: and conſequently it is not meant as any degree of puniſh- 
ment, unleſs, perhaps for a man's EEE: in er vere 


ground of apprehenſion, . 101 bat. 228. 0416h 


By the Saxon couſtitution theſe . were always at hand, 
by means of king Alfred's wiſe. inſtitution of decennaries or 
frankpledges; wherein, as bas more than once been obſerved*, 
the whole, neighbourhood or tithing of freemen were mutually 
Pledges for each others good behaviour. But, this great and ger 
neral ſecurity being now fallen into diſuſe and neglected, there 
| hath (ucceeded. to it the method of making ſuſpected perſons 
find particular and ſpecial ſecurities for their future conduct: of 
which we find mention in the laws of king Edward the con- 
feſſor ; tradat fidejuſſares de pace et legalitate tuenda. Let us 
therefore conſider, firſt, what this ſecurity i 1s ; next, who may 
take or demand it; and, laſtly, how it may be diſcharged. 


1. Tw1s ſecurity conſiſts in being bound, with one or more 
ſureties, in a recognizance or obligation to the king, entered on 
record, and taken in ſome court or by ſome judicial officer; 
whereby the parties acknowlege themſelves to be indebted to the 
crown in the ſum required; (for inſtance 100 J.) with condition 


d See pag. 11, © See Vol. I. page 113. 4 cap. 18. 
Vol. __ H h to 


a | Pw d TS i nyo Fy 
to be void and of none effect, if the party ſhall appear i in court 
on ſuch a day, and in the mean time ſhall keep the peace: either 
generally,” towards the king, and all his liege people; or parti- 
cularly alſo, with regard to the perſon who crayes the ſecurity. 
Or, if it be for the good behaviour, then on condition that he 
| ſhall demean and behave himſelf well, (or be 6f good behaviour) 
either generally or ſpecially, for the time therein limited, as for 

one or more years, or for life. This recognizance, if taken by 
a juſtice of the peace, mult be certified to the next ſeflions, in 
purſuance of the ſtatute 3 Hen. VII. c. 1. and if the condition of 
ſuch recognizance be broken, by any breach of the peace in the 
one caſe, or any miſbehaviour in the other, the recognizance 
becomes forfeited or abſolute; and, being efreated or extracted 
(taken out from among the other records) and ſent up to the 
exchequer, the party and his ſureties, having now become the 
king's abſolute debtors, are ſued for the ſeveral Roe} in which 
* 4 are 5 IpeStively Haun. 


f * — 
4 « * „ * 8 * 
? 


Ke juſtices of the peace, 117 virtue err cheir Sonni 
or nen who are ex officio conſervators of the peace, as was men- 
tioned in a former volume *, may demand fuch ſecurity according 
to their own diſcretion: or it may be granted at the requeſt of | 
any ſubject, upon due cauſe ſhewn, provided ſuch demandant be 
under the king's protection; for which reaſon it hath been for- 
merly doubted, whether Jews, Pagans, vr perſons convicted of 
a praemunire, were intitled thereto . Or, if the juſtice is averſe 
to act, it may be granted by a mandatory writ, calted a Supph- 
cavit, iſſuing out of the court of king's bench or chancery ; 
which will compel the juſtice to act, as a miniſterial and not as 
2 judicial officer: and he muſt make a return to ſuch writ, 
ſpecifying his compliance, under his hand and ſeal *. But this 
writ is ſeldom uſed : for, when application is made to the ſupe- 
rior courts, they uſually take the recognizances there, under the 
directions of the ſtatute 21 Jac. I. c. 8. And indeed a pert or 


© See Vol. I. pag. 350. {2 0p, F. N. B. 80. 2 P. W. 202. 
11 Hawk. P. C. 126. 


peereſs 


eee place, W 
though 4 juſtioe of the peace has 


of king's bench or chancery : 


a power to require ſureties of any other perſon, being compos 
mentis and under the degree of nobility, whether he be a fellow 
juſtice or other magiſtrate, or whether he be merely a private 
man. Wives may demand it ee Wis eee 
bands, if e a 
and infants under age, 8 to find ſecurity by their friends 
only, and not to be bound themſelves :. for they are incapable 
of engaging themſelves to anſwer any debt ; which, as we ob- 
N * 5 nature wer thele. OPIN CO e de 


1 


. RECOGNIZSANCE may be diſcharged, 4 by the . 
md of the king, to whom the recognizance is made; or by the 


death of the principal party bound thereby, if not before for- 


feited ; or by order of the court to which ſuch rec is 
certified by the juſtices (as the quarter ſeſſions, aſſiſes, or king's 


bench) if they ſee [ſufficient cauſe : or if he at whoſe requeſt it 


was granted, if granted upon a private account, will releaſe. it; 
or does not make his appearance to pray that it may be con- 
desde. + 


T YUS 2 whit dias been \ ſaid is 8 to both ſpecies 0 of 

recognizances, ' for the peace, and for the good behaviour ; de 
pace, et legalitate, tuenda, as expreſſed in the laws of king Ed- 
ward. But as theſe two ſpecies of ſecurities are in ſome reſpects 
different, eſpecially as to the cauſe of granting, or the means of 
forfeiting them; I ſhall now conſider them ſeparately -: and firſt, 
ſhall ſhew for what cauſe ſuch a recognizance, with ſureties for 
the peace, is grantable and then, how it may be forfeited. 


1. Any juſtice of tha peace may, ex-officio, bind all bote | 


to. keep the peace, who in his preſence make any affray ; or 
threaten to kill or beat another ; or contend together with hot 


dx Hawk. P. C. 127. +. | 11 Hawk. P. C. 129. 


3 2 Stra. 1207. WA 
LT ; H h 2 bY: and 


againſt their wives l. But feme-coverts, 


| 252 P UH Boon n 
and angry wolds3-dr bes wt eat a 
dance, to the terror of the people; and all ſueh as he knows to 
be common batretors ; and ſuch as are brought before him by 
the conſtable for a breach of the peace in his preſence; and all 
ſuch perſons, as, having been before; bound to the peace, have 
broken it and forfeiĩ ted their recoghizances®. Alf, whereverany 
private man hath juſt cauſe to fear, that another will burn his 
houſe, eee by killing, impriſoningi or 
beating him; or that he will procure others ſo to do he may 
demand ſurety of the peace againſt ſuch perſon : and every juſtice 
af the peace is baund to grant it, if he who demands it will 
make oath, that he is actually under fear of death or bodily harm; 
and will ſhew that he has juſt canſe to be ſo, by reaſon of the 
other's menaces, attempts, or having lain in wait for him; and 
will alſo farther ſwear, that he does not require ſueh ſurety out 
af malice or for mere vexation . This is called ſtvearing the 
Prace againſt another: and, if the party does not find ſuch ſure- 
ties, as the juſtice in has „e ec u err 2 
neee, | "Is ; 


2. Svcn recognizance for keeping the peace, ha given, 
may be forfeited by any actual violence, or even an aſſault, or 
menace, to the perſon of him who demanded it, if it be a ſpe- 

cial e: ot, if the recognizance be general, by any 

e action whatſoever, that either is or tends to a breach 

of the peace; or, more particularly, by any one of the many 

ſpecies of offences which were mentioned as crimes againſt the 
public peace in the eleventh chapter of this book; or, by any 
private violence committed againſt any of his majeſty's ſubjects. 
But a hare treſpaſs upon the lands or goods of another, which is 

a ground for a civil. action, unleſs accompanied with a wilful 
breach of the peace, is no forfeiture of the 'recognizance *. 

Neither are mere reproachful words, as calling a man knave or 

lar, any breach of the peace, fo as to forfeit one's. recognizance 


1 * Hawk. P. C. 126. „„ 0 Md rob. 6 
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| (being 


c 785 1 
(being looked upon 
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to be merely the effect of unmeaning heat 


and padſiqn) unlets they . night. 
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nr eie es Meg ane wich Garetless is for tlie 
good abearafice, or gad behaviour, FEhis includes fecurity for 


the: peace, and fomewhat more: we will therefore: examine * 


i thofame manner) at ch ν i a ile, nieren 


3s. it} to Go 11 10 21252 {197 4 * fd! T8 vi 21d Yo 5 210 7 2 4 
1 Fes then, the juitices. are 8 /'the Ratute 


the king and his! peopbe, all them: hut he not of ga fame; 
wherever they be ſound to the intent that the people be not 
troubled nor nor the 


diſturbed nor put in the peril which may happen by ſuch of- 
fenders. Under the general pts of this expreſſion, that be not 
of. good fame, it is holden that a man may be bound to his good 
behaviour for cauſes of ſcandal, contra bonos mores, as well as 


contra pacem ; as, for haunting bawdy houſes with women of bad 


fame; or for keeping ſuch women in his own houſe; or for words 


tending to ſcandalize the government, or in abuſe of the officers 
of juſtice, eſpecially in the execution of their office. Thus alſo 
a juſtice may bind over all night-walkers ; eaves-droppers ; 
ſuch as keep ſuſpicious company, or are reported to be pilferers 


or robbers ; ſuch as ſleep in the day, and wake on the night; 


common drunkards; whoremaſters ; the putative fathers of baſ- 
tards; cheats; idle vagabonds; and other perſons, whoſe miſ- 
behaviour may reaſonably bring them within the general words 
of the ſtatute, as perſons not of good fame: an expreſſion, it 
mult be owned, of ſo great a latitude, as leaves much to be de- 
termined by the diſcretion of the magiſtrate himſelf. But, if he 
commits a man for want of ſureties, he muſt expreſs the cauſe 


thereof with convenient certainty ; and take care that ſuch cauſe 


be a good one. 


© 1 Hawk. P. C. 130. > Bid. 132. 


34 Edwr. II. c. 1. th bind over to the good: behaviour towards 


peace-diminithed, nor mer 
chants and others, paſſing by the highways of the realm, be 


* 


upon ſuch ſuſpicion, without the proof of any aan "_ to 
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2. Abbe vA £ che good behaviour may. * 1 
Feited by all the ſame means, as one for the ſecurity of the peace 


may be; and alſo by ſome. others. As, by going armed with 
unuſual attendance, to the terror of the people ; by * 


words tending to ſedition ; or, by committing any of thoſe acts 
of miſbehaviour, Which the recognizance was, intended to pre- 


vent. But not by barely giving freſh cauſe of ſuſpicion of that 
which perhaps may never actually happen : for, though it is 


juſt to compel ſuſpected -perſons to give ſecurity to the public 


againſt miſbehaviour that is phony a yet it would be hard, 


1 __—_ by a forfeiture: of tear recogninance. 
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N HE ' fixth, and laſt, object of our enquiries will be th 
, „ obj ur enq e 


method of inflicking thoſe puniſhments, which the law has 
annexed to particular offences; and which I have conſtantly 


ſubjoined to the deſcription of the crime itſelf. In the diſcuſſion 


of which I ſhall purſue much the ſame general method, that I 


followed in the preceding book, with regard to the redreſs of 
civil in uries: by, firſt, pointing out the ſeveral courts of cri- 
minal juriſdiction, wherein offenders may be proſecuted to pu- 
niſhment ; and by, ſecondly, deducing down in their natural 


order, 10 explatmag, 1 err W e 


F 1867 then, in neckanihs up the ſeveral courts of nl 


juriſdiction, I ſhall, as in the former caſe, begin with an account 
of ſuch, as are of a public and general juriſdiction throughout 


the whole realm; and, afterwards, proceed to ſuch, as are only 
of a private and ſpecial juriſdiction, and eren to ſome pes 


ticular Ter an 5 e 


I. IN our enquiries into the criminal courts of public and 
general Juriſdiction, 1 muſt in one reſpect purſue a different or- 
der from that in which I conſidered the civil tribunals. For 
there, as the ſeveral courts had a n ſubordination to each 


other, | 


F be been 
other; the ſuperior correcting and reforming the errors of the 
inferior, I thought it beſt to begin with the loweſt, and fo aſ- 
cend gradually to the courts of appeal, or thoſe of the moſt ex- 
tenſive powers, But as it is contrary to the genius and ſpirit of 
| the law of England, to ſuffer any man to be tried twice for the 
| fame offence in a criminal way, eſpecially if acquitted upon the 
firſt trial; rtherefore theſcioriminal courts my be faid to be all 
independent of each other: at leaſt ſo far, as that the ſentence 
of her toweſt) of them nn U, b controlled of d by 
the higheſt juriſdictiön 1 in the kingdom, unleſs for error in mat- 
ter of law, apparent upon the face of the record ; though ſome- 
times cauſes may be removed from one to the other before trial. 
And therefore as, in theſe courts of criminal cognizance, there 
8 is not the ſame chain and dependence as in the others, I ſhall 
| L Serpreolago pare ee 
of fs Wet Nen 9 N 2 "*N 
dot Tus: high avant of rt, DE Hat 
in the kingdom, not only for the making, but alſo for the execu= = 
tion, af laws, by. the trial of great and enormous offenders, 
whether lords or commoners, in the method pf parliamentary 
' impeachment... As for acts of parliament to attaint particular 
perſons of treaſon, or felony, or to inflift pains and penaltics, 
beyond or contrary to the common law, to ſerve a ſpecial pur- 
poſe, I ſpeak not of them ; being to all 'intents and purpoſes 
new laws, made pra re nata, and hy no means. an execution of 
ſuch as are already in being. But an impeachment before the 
lords by the commons of Great Britain, in parliament, is a pro- 
ſecution of the already known and eſtabliſhed law, and has been 
frequently put in practice; being a preſentment to the maſt high 
and ſupreme court of criminal juriſdiction by the moſt ſolemn 
grand inqueſt of the whole kingdom“. A commoner cannot 


however be en before the lords for any ON eines, 


a 1 Hal. P. C. 150. | 
but 


- ag6%. Wen 66. 
but only for high enn a peer may be impeached 


A | for any. crime. And they uſually (in caſe: of an impeachment 


ol a peer for treaſon) addreſs the crown to appoint a lord high 


ſteward, for the greater dignity afid regularity of their pro- 


_cecdings;-which' high ſteward was formerly elected by the pecrs 
_ themſelves; though he was generally commiſſioned by. the king*; 
but it hath of late years been maintained“, chat the 
appointment of an high Reward in ſuch-caſes. is not 
ſably neceſſary, but that the houſe may proceed without one. 
The articles of impeachment are a kind of bills of indictment, 
found by the houſe of commons, und afterwards tried by the 
lords; who are in. caſes of miſdemeſnors conſidered not only as 
their own-peers but as the pers of the whole nation. This is 


a cuſtom derived. to us from the conſtĩtution of the antient Ger- 
accu- 


mans; who. in their great councils ſometimes tried 
ſations relating tothe public: e Aer apul conoilium accuſare gu- 
gue, ver Aiſcrimen ęapitit intendere. And it has a peculiar pro- 
priety in the Engliſh conſtitution ; :which has much imp roved 
"_ . antient model imported . en. from the continent. 
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= When, in ae ll. ane, king de << Minds mcke!ahr amides the fat: judg- . 


. manded the cals; barons, and peers, to give ment; Jet the peers who, now. are, or 
Judgment againſt Simon de Bereford, who So ſhall be in time to come, be not bound or 
| had been a notorious accomplice in the trea- «© charged to.render judgment upon others 
ſons of Roger earl of Mortimer, they came than peers; nor that the peers of the land 
before the king in parliament, and ſaid all « have power to do this, but thereof ought 
witk one voice, thatthe ſaid Simon was not « ever to be diſcharged and acquitted : and 
their peer and therefore they were not « that the aforeſaid juugtuent no rendered 
hound to eee be- not drawn to example or conſequence 


And when afterwards, in the ſame parlia- « in time to come, whereby, the ſaid peers 
ment, they were prevailed upon, in reſpect . may be charged hereafter to judge others 


of the notoriety and heinouſneſs of his ce than their peers, contrary to the laws of 


erimes, to receive the charge .anduto. give e the land, if the Rke caſe happen, which 
Judgment againſt bim, he following proteſt. , God ſorbid.“ (Rar. Parl. & Ed. III. 


and 8 was entered on the Parliament. 5 & 6, 2 Brad. Hil, 190, . Selden. ju- 


e eee nw u Hel- P. C. * 


im full parliament, that albeit the peers, 4 Lords Journ. 12 May * 73.4 
as judges of the parliament, have taken Journ. 15 May 1679. "Feſt. 142, Cc. 
upon them in the pipe our ye the © 'Tacit. de mor. Cern. 2. 


vor. . 


* 
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For, 
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ede een union of che legillatize and judicial | 


powers ought to be no} carefully avoided*, „ret. it may hap- 
wen that a ſubect, intruſtech with the athminiſtration; of pnblie 
Th „ me inteinge gie rights: of, cha peoples: and; be guilty 
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But befare what-count-ſhalk this impeschment be tried ? Not be- 
fore th ordidar tribunals which would-naturally.be Hrayed by 
the autliorĩt of ſo p erful an aecuſer. Reaſon therefore will 
ſuggeſt, that this branch i of the legiſlature, which repreſents 
| the people, muſt bringait's charge: before the other branch, 
which conſiſts of» the:nobility; Mho have neither the fame. in- 
tereſts, nor the ſame paſſiona ab popular aſſemblies b. This is a 
vaſt; ſuperioritya which che S onſtituitiim of this iſland enjoys; 
over, thoſe of the Gretian or Roman republies; zyhere the people 
were at the lame titné böth judges! and accuſers. It is proper 
that the-nobillity. ſhould judge, to inſure juſtice to the-accuſed ; 

as it is proper that the people ſhould accuſe, to inſure juſtice 
2 common wealth. And therefore; amòng other extraor- 
dinary eircummſtaners attending the authority of this court, 
there is one. of a. very füüngular nature, Which was infiſted on 
by che houſe of commons in the caſe of the earl of Danby in 
the reign of Charles II“; and i is now enacted by ſtatute 105 & 

1 13 W. II.. 6% 4% that no pardon under the great ſeal hall be 
= pleadable to an N dy eee en Britain 
| ah ren get ed 11 5 1 30 2 85 6 al n NN" ben 9; . 5 9 


148909. 1 
„ „ kit t APE Sf 222 3768-4482 


2. Taz court of the lord high . 7 Great Britain“ is 
a court inſtituted for the trial of eers, indicted for treaſon or 
felony, or for miſpriſion of either | F The office of. this great 


a magiſtrate i is vey nuns 5! and Was formerly ene, N 
. See Vol. ne This | Ik ** RY” Gra adep. * 84 bl 
4 Monteſq. Sp. L. xi. 6. _ + k: a Tnfte 58. 2 Hawk. P. C. J. ban 


> Com. Journ. 5 May 1679. 1 1 Bulſtr. 198. 
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leaſt held for Ife, ior dum bene fgeftritic but no it is uſually, 
and hath: been for many centuries; paſt;®, granted pro lac vice 
onlys and it hath been the conſtant practice (and therefore 
een naw % have Thecome) nepsſſacy) to grant it to a lord of 
:patliament, elſe. heois incapable;-to, try;ſuch delinquent peer“. 
»Wihen-fach-an-indiment;is-therefore. fquad by a, grund jury of 
fresbolders in: che king o hench, or at hefore the juſ- 
-tices-of ayer and ferminer, it is to be remoyed. by a writ af cer- 
tigrari into the court of therlord high (ſteward, Which only -bas 
oper to, determine it. A-peer may plgad a, pardon, before the 
deourt of king o bench, and che judges, hau pe; to allow it; 
. . order to prevent the trouble of appointing an high ſtew ard. 
merely for the purpoſe of receiving ſuph plea. But he may not 
plead, in that inferior court, any other plea; as guilty, or not 
guilty, of the indictment; but only in this court: becauſe, in 


might be awarded apainſt-hims, The king therefore, in-caſe;a 
peer be indicted of treaſon, felony, or miſpriſion, creates a lad 
high ſteward pro hac vice by commiſſion under the great ſeal; 
which reeites the indictment ſo found, and gives his grace 
power to receive and: try ĩt ſecundum ſegem et conſuetudinem Au- 
glace. Then, When the indictment is regularly removed, hy 
[writ of certiorari, commanding che inferior court, to certify ĩt up 
to him, the lord high ſteward directs a precept to a ſerjeant at 
arms, to ſummon the lords to attend and try the indicted peer. 
This precept was formerly iſſued to ſummon only eighteen or 
twenty, ſelected from the body of the peers :, then the number 
came to he indefinite; and the cuſtom was, for the lord high 
ſte ward to ſummon as many as he thought proper, (but of late 
years not leſs than twenty three) and that thoſe lords only 
3 enen i W ee wankrous, weicht of 


F _ CR on 8 1232 KI: | tit faire ee faire venir xx 
Quand un ſeigneur de parlement ferra ſeigneurs, os xvii, Sc. (Yearb, 13 Hen. VIII. 
arrein de treaſon ou felony; It roy par ſes lettres 11.) Sec Staundf. P. C. 152. 3 Inft. 28. 
patents fera un grand et ſage ſeigneur 4 etre 4 Inſt. 59. 2 Hawk. P. C. 3. Barr. 234+ 

4. grand ſeneſchal d Angleterre : qui uy Kelynge. 56. 
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Pow e the hands of We ctowy n; aud this It's grear officer, 
oF” wech only ſuch Peers 
mould moſt approve of“ 
Clarendon fell into diſgrace" 
e the” 


as the then predominant party 
And accordingly,” when the earl of 
with Charles'II, there was a defign - 
in order to try him by a 
ſelect number of peers; it being doubted whether the whole 
- houſe coll he induced to fall in with the views of the court ?. 
But now, "by ſeatute 7 W. HT) c. 3 upon all trials of peers: for 
treaſon or miſpriſton, all the peers'who have a right to ſit and 
vote in Tthall be ſummoned, at leaf twenty days before 
fuch tefal to- vote therein; and every lord 
ſhall vote ini the trial of ſuch peer fitſt taking the oaths of 2 
Tegittiee/and Fupremdcyy and ſubſcribing the dee Tree 
| popety : enen 406130 WW 41790 ine ny n DES 


(0: UEIHGE .AIH535 all 183 Mas ma HL 15 1 ure, 


Dune che ſefffon a picſuinekr hl ald If rind peer 
is not? y inthe court of the lord high ſteward, but before 
the court laſt=mentioned,” of our lord the #ing in parliament . 
It is true, a lord high ſteward is always e in that caſe, to 
regulate and add weight to the proceedings; but he is rather in 
the nature of a ſpeaker prb tempore, ot charman of the court, 
than the judge of it; for the collective body of the peers are 
therein the judges both of law and fact, and the high Reward 
has a vote with the reſt; in right of his: peerage. "But in the 
court of the lord High ſteward, which: is held in the receſs of 
parliament, he is the ſole judge in matters of law, as the lords 
triors are in matters of fact; and as they may not interfere with 
him in regulating the proceedings of the court, ſo he has no 
right to intermix with them in giving any vote upon the trial /. 
Therefore, upon the conviction and attainder of a peer for mur- 
der in full parliament, it hath been holden by the judges“, that 
in caſe the day appointed i in the judgment for execution ſhould 
lapſe before execution done, a new time of execution may be 
appointed by either the high court of parliament, during it's 


formed to p 


„ Carte's life of Ormonde. Vol.. State Trials, Vol, IV. 214. 232, 3. 
1 Foſt. 141. s * Foſt. 139. 


ſitting, 


Wt s 1 26 


Kiki; though"ns' high ſteward Be exiſting ; or, Trey 
of parliament, by th coor of Der 


removed into that court. ot 
un + 10033 8 3- DUH PH DJ 4 Jo ts 2 FITS 4 $438" 71 9 323% £222 1248] 7 
IIx has been A point of ſome e whether the biſhops 


Hive noa right to fit in the court of che lord high ſtevrard, to try 
indictments of treaſon and mifpriſion: Some ineline to imagine 
them included under the general words of the ſtatute of king Wil- 
Yam, « all peers, who have a right to ſit and vote in parliament? 
but te expreſſion had been much clearer, if it had been, all 
rut, and not, all pcers; for though biſhops; on account of 
the baronies annexed to their biſhopricks, are clearly lords of par- 
liament, yet, their blood not being ennobled, they are not univer- - 
ſally allowed to be Peers with the temporal nobility: and perhaps 
this word might be inſerted purpoſely with a view to exclude 
them. However, there is no inſtance of their fitting on trials 
for capital offences, even upon 5 hments or indictments in 
full parliament, much leſs in the court we are now treating of ; . 
for indeed they uſually voluntarily withdraw, but enter a pro- 
teſt declaring their right to ſtay. - It is certain that, in the ele- 
venth chapter of the conſtitutions of Clarenden, made in par- 
liament 11 Hen.“ II. they are expreſſly excluded from fitting | 
and voting in trials of life or limb: . eprops, ficut caeteri baro- 


te nen,  debent intereſſe Judicits cum baronibus, quouſque per veniatur 


«' ad diminutionem membrorum, vel ad mortem and Becket's 
quarrel with the king hereupon was not on account of the ex- 

_ ception, (which was agreeable to the canon law) but of the ge- 

neral rule, that compelled the biſhops to attend at all. And the 
determination of the houſe of lords in the earl of Danby's caſe, 
which hath ever ſince been adhered to, is conſonant to theſe 
_ conſtitutions ; * that the lords ſpiritual have a right to ſtay and 
« fit in court in capital an till the court proceeds to the vote 
« of guilty, or not guilty.” It muſt be noted, that this reſolu- 
tion extends only to trials in full parkament : for to the court of 
the lord high ſteward (in which no vote can be given, but mere- 


* Lords Journ. 15 May 1679. 
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man gr or got gg) wo bing, 


of che Scots nobility, though not in the number! of the;fixteen; 


| which we partly enquired in the 


et 


4 Ae 


— the proceedings it in that court, as well as · in the. Tourt 


of parliament, yet it never intended to new- model or alter it's 


conſtitution ; and conſequently. does not give, the lords ſpiritual 


any right in caſes of blaod which they had not before And 
what makes their excluſion more reaſonable, is, that they have 


no right to be tried themſelves in the court of the dard nich 


"ſteward", and therefore ſurely ought not to be, judges there. 
For the privilege of being thus tried depends upon nobility of 
blood, rather than a ſeat; in the houſe 3 as appears. from the 
trials of popiſh lords, of lords under age, and (finceithe unian) 


and from the trials of females, ſuch as the queen conſort or 
dowager, and of all.,peerefies by birth; and peereſſes by mar- 
riage alſo, unleſs they have, When dowagers, diſparaged aer 

Le mo iaking a commone :60 their hang I r 


+ 


F. e 2 * a 2 * concerning. Oy 3 


ag book“, was (Wwe may 
remember) divided into a crown ſide, ar d a las fide... And on 
the crown ſide, or crown. office, it takes cognizance, of all cri- 


minal cauſes, from high treaſon down to the moſt trivial miſde- 


meſnor or breach of the peace. Into this court alſo; indictments 
from all inferior courts may be removed by writ of certiorari, and 


tried either at bar, or at niſi prius, by a jury of the county out 


.of which the indictment is brought. The judges of this court 
are the ſupreme coroners of the kingdom. And the court itſelf 
is the principal court of criminal juriſdiction (though the two 
former are of greater dignity) known to the laws of England. 
For which reaſon by the coming of the court of king's bench 
into any county, (as it was removed to Oxford on account of 
the ſickneſs in 496g] all former commiſſions of oyer and ter- 


* Foſt. 248. 1 Y * 4 Inſt. 70. » Hil P. C. 2. 2 Hawk. 
s Bro. Abr. t. Trial. 142, = "PC". | 

| | . ä r See Vol. III. pag. 8 
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miner, and general gaol delivery, are at once abſorbed and deter- 
mined i fafto.: in the ſame manner as by the old Gothic and 


Saxon; conſtitutions, ee ee wy gt | 
n dinente jus rege“. 185. e ee W 3 


4 Cad p $1 4. hy union ** ice 9 Li 1 lie 


Ino e en of king 8 1 Sigh] reverted. all. that 


chamber, - Camera alla, which, was a court of very (nations 


original, but new«modelled by, ſtagutes 3 Hen. VII. c. I and 


21 Hen VIH. c. 20. conſiſting of divers lords ſpiritual and tem- 


courts of common law, without the intervention of any Jury. 
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2 This is ſaid  {Lamb, Arch, 154.) to, certain places ; one, and the moſt confider- 
| Rape been fo called, either from the Saxon able, of which was in the king's exchequer 


word feeonan, to fuer or govetn;' or from at Weſtminſter: and no ſtarr was allowed 
ir's. puniſhing the rrimen fethiatiaras, or to- ta be valid, unleſs it were found in ſome of 
ſenage; or becauſe the room wherein it ſate, the ſaid repoſitaries. (Madox hiſt. exch. 
the old council chamber of the palace of c. vii. $. 4, 5, 6.) The room at the exche- 
Weſtminſter, (Lamb. 148.) which is now quer, where, the cheſts containing theſe 
canverted 8 office, and forms ſtarrs were / kept, was ptobably called the 
the caſte ern ſide of new pala Vw A yard, was full farr-chamber 3.and, when the Jews were 

Edward Coke, expelled. the kingdom, Was applied to 
4 Tnit.-66. accedes) becauſe haply the roof the ufe'of the Rings council, when fitting 


thereof was at the firſt garniſhed with gilded in their judicial capacity. To conſirm this 
ſtars. As all theſe are merely conjectures, the firſt time the ſtar- chamber is mentioned 


(for no ſtars are ſaid to have remained in the in any record, (Ret, clauf. 41 Exe. III. 
roof ſo late as the reign of queen Elizabeth) . 13.) it is ſaid to have been ſituated near 
I ſhall venture to propoſe another conjec- the receipt of the exchequer: that 


tural etymology, as plauſible perhapz as king's council, his chancellor, treaſurer, 


any of them. It is well known that, be: juſtices, and other ſages; were aſſembled en 


fore the baniſhment of the Jews under la.chaumbre des efteilles pres Ja reſeeipt al Meß- 
Edward I, their contracts and obligations minſter. For in proceſs of time, when the 


were denominated 3 in our antient records meaning of the Jewiſh farrs was forgotten, 
Harra or ftarrs, from a coxxuption of the the word ar- chamber was naturally rendeg- 
Hebrew word, /betar, a covenant. (Tovey's ed in law- french, 4 chaumbre des eſtailles, 
Angl. judaic. 32. Selden. tit. of hon. ii. 34. and in law. latin, camera ſtellata; which 
" Uxer Ebraic. i. 14.) Theſe ſtarrs, by an or- continued to be the {tile in latin till the diſ- 
dinance of Richard the firſt, preſerved by ſolution of-that court. 


| Hoveden, were ccmmanded to be enrolled _ * Lamb. Arch. 156. 
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poral,; being privy counſellors, together with two judges of the 
N er ee geh ovep riots, EA miſbe- 
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the lord high conſtable of England jointly with the earl mar- 


ber, ariſing in matters of arms and deeds of war, as well qui 


Le Han ns 
' haviour-of ſheriffs, and other notorious  wiſdeina@ors/-contreny: 
to the laws of the land. Vet this was afterwarde Ius lord Ola. 
rendon ãnforms us) ſtretehed <5 to the aſſerting of all pre 

* mations, and orders of ſtate ; to the vindicating of illegal 


„ commiſſions, and grants of monopolies; holding for honour- 


* able that which pleaſed; and for juſt that Which profited, 


and becoming both a court of law: to determine civil rights, 


and a court of revenue to enrich the treaſury: pris" 
-*;itable: by proclamations. ęnjoining to the people that which 
was not enjoined by the laws, and prohibitin that-which 
ited ; and the ſtar- chamber, which conſiſted 
«of the ſame perſons in different rooms, cenſuring:the breach 


+ te and diſobedience to thoſe proclamations by very great fines, 


. «« impriſontpents, and corporal ſeverities: ſo that any diſreſpect 
 «« to any acts of ſtate, or to the perſons of ſtateſmen, was in 


e no time more penal, and the foundations of tight never more 
« in danger to be deſtroyed.” For which reaſons, it was, finally 
Aboliſhed by ſtatute 16 Ve I. 6. 10. to che e e 
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enn 3 merly ſpoke* 
as a mili caurt, or court of honour, when held before the 
earl marſha only, is. alſo a criminal. court, when. held before 


mal. And them it has juriſdiction over pleas of life and  mem- 


ak the realm as en it. had _ criminal, 1 del . 


1 {4 23 
4 Hin. & Reb boek 1 4 3. uach one, for ay Vers years of 
4 The juſt odium, into which this tribu- Chatles: and there is in the Britiſh 1 
nal kad fallen befare it's diſſolution, has (Harl. MS8. Vol: I. no. 1226.) a very Hull, ; 
been the occaſion that few memorials have methodical, and accurate account of the 
reached us of it's nature, juriſdiction, and conſtitution and courſe of this court, com- 
practice; except ſuch as, on account of their piled by William Hudſen of "Gray's Inn, | 
enormous oppreſſion, are recorded in the an eminent practitioner therein. 
kiſtories of the times. There are however 4 Inſt. 123. 2 Hawk. P. C. 9. 
to be met with ſome reports of it's proceed - 1 See Vol. UT. Pas. rel] 
-ings in manuſcript ; of which the author 
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Ch. 19. WIAON Os. 
part of it's . fallen into entire diſuſe: there having 
| been no permanent high conſtable of England (but only pro bac 
vice at coronations and the like) fince the attainder and execu 
of Stafford duke of Buckingham i in the thirteenth year of Hen- 
ry VIII; the authority and charge, both in war and peace, be- 
ing deemed too ample for a ſubject: ſo ample, that when the 
chief juſtice. Fineux was aſked by king Henry the eighth, how 
far they extended, he declined anſwering ; and ſaid, the deciſion 


of, that queſtion rent to 5 law of . W e to * 
nn of England *, » 4 | 


266 


a: 


. Taz high court of n held 13 the lord hi gh 
admiral of England, or his deputy, ſtiled the judge of the _ 
miralty, is not only a court of civil, but alſo of criminal, juriſ- 
diction. This court hath cognizance of all crimes and offences 
committed either upon the ſea, or on the coaſts, out of the body 
or extent of any Engliſh county; and, by ſtatute 15 Ric. II. c. 3. 
of death and mayhem happening in great ſhips being and hover- 
ing in the main ſtream of great rivers, below the bridges of the 
ſame rivers, which are then a ſort of ports or havens ; ſuch as 
are the ports of London and Gloceſter, though they lie at a 
great diſtance from the ſea. But, as this court proceeded with- 
out jury, in a method much conformed. to the civil law, the 
exerciſe. of a criminal juriſdiction therein- was contrary to the 
genius of the law of England; inaſmuch as a man might be 
there deprived. of his life by the opinion of a ſingle judge, 
without. the judgment of his peers. And beſides, as innocent 
perſons might thus fall a ſacrifice. to the caprice of a ſingle man, 
ſo very groſs offenders might, and did frequently, eſcape pu- 
niſhment : for the rule of the civil law is, how reaſonably I 
ſhall not at preſent enquire, that no judgment of death can be 
given againſt offenders, without proof by two witneſſes, or a 
confeſſion of the fact by themſelves. This was always a great 
_ offence to the Engliſh nation : and therefore in 'the eighth 
year of Henry VI it was endeavoured to apply a remedy | 


s Duck de aut horit. jur. iv. k 4 Int. 134. 147+ wo bt 
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ament; "itch then tullcarried for want of the royal afſent. 


Howeber, by the ſtatute 28 Hen. VIII. c. 1 5. it was ehafted, that 


cheſe offences ſhould be tried by commiſſioners, nominated by 
the lord chancellor; namely, the admiral, or his deputy, and 
thtee of four tmbre ; (among whom two common lai judges are 


conſtantly appointed, who in effect y all the pri 22 the 
indictment being firſt found by a grand jury of twelve men, and 


 ifterwards tried by another jury, as at common law: and that 
the courſe of proceedings mould bs according to the law.of the 
land. This is now the. only method of trying marine felonies 


in the court of admiralty : the judge of the admiral ſill pre- 
fidin 8 2 as the lord mayor * at dice i in 
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Tut E five courts may de held in i jy an of ce kingdom 
and their juriſdiction extends over crimes that ariſe throug hout 
the whole of it, from one end to the others What fellow are 


alſo of a general nature, and univerſally diffuſed over the nation, 


but yet are of à local juriſdiction, and N to particular 
diſtriQts. Of 1 ſpecies is, OTH 


? * * * * 
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6. Tux court er oyer and W and ene 1 Ab 
which is held before the kipg's commiſſioners, amon 4 whom 5 are 
uſually two judges of the courts at Weſtminſter, twice in every 


year in every county of the kingdom except the four northern 


ones, where it is held only once, and London and Middleſex, 
wherein it is held eight times. This Was lightly mentioned in 


the preceding book. We then obſerved; that, at what is uſu- 


ally called the aſſiſes, the judges. fit by virtue of five ſeveral 
authorities: two of which, the commiſſion of 20500 and it's 
attendant juriſdiction of 1, prius, being principally of a civil 
nature, were then explained at large; to which I ſhall only 
add, that theſe juſtices have, by virtue of ſeveral ſtatutes, a 
criminal juriſdiction alſo, in certain ſpecial caſes '. The third, 


4 4 Iſt. 162. 168, 2 Hal. P. C. 22. 32. 1 See Vol. II. pag. 58. | | 
2 Hawk. P. C. 14. 23. n 2 Hawk. P. C. 28. 
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which is "the com mi dg of the bebce, Was alſo Ka of in a 
fofmer yolume'®; *, When we enquired into the nature and office 
cf i juſtice of the peace. I ſhall only add, that all the juſtices 
of a5 Peace of any county, wherein the affiſes are held, are 
bound by hw to attend them, or ele are liable to a fine; in 
ner + return recognizances, Cc. and to affiſt the judges in 
ſuck matters as lie within their knowlege and juriſdiction, And 
in Which ſome of them have probably been SIT} by way 
of previous examination. But the fourth authority is the com- 
men of oyer and terminer *, to hear and determine all treaſons, 
felonies, - and miſdemeftiors.- This is directed to the judges and 
ſeveral others; but the judges only are of the quorum, fo that 
the reſt cannot act without them. The words of he commiſſion 
are, *« to enquire, hear, and determine: fo that by virtue of 
this commiſſion they can only proceed upon an indictment found 
at the fame affiſes ; for they muſt firſt enquire, by means of the 
grand jury or Inqueſt, before they are empowered to hear and 
determine by the help of the petit jury. Therefore they have 
beſides, fifthly, a commiſſion of general gaol delivery; which 
empowers them to try and deliver every priſoner, who ſhall be 
in the gaol when the judges arrive at the circuit town, when- 
ever indicted, or for whatever crime committed. It was antiently 
the courſe to iſſue ſpecial writs of gaol delivery for each parti- 
cular priſoner, which were called the writs de bono et mals” - 
but, theſe being found inconvenient and oppreflive, a general 
commiſſion for all the priſoners has Iong been eſtabliſhed in their 
ſtead. So that, one way or other, the gaols are cleared, and all 
offenders tried, puniſhed, or delivered, twice in every year : 4 
conſtitution of ſingular uſe and excellence. Sometimes alſo, upon 
urgent occaſions, the king iſſues a ſpecial or extraordinary com- 
miſſion of oyer and terminer, and gaol delivery, confined to thoſe 
offences which ſtand in need of immediate i inquiry and puniſh- 
ment: upon which the courſe of proceeding is the ſame, as 
upon general and ordinary commiſſions. Formerly 1 it was held, 


= See Vol. I. pag. 351. : bid. 
See appendix, f. 1. of _ » 2 Inſt, 43. 
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in punſyance of ud ſtatutes 8 Ric, II. c. 2. and 33 Hen. VII. ö 
c. 4+ that no judge or other lawyer could act in the commiſſion 
of yer and terminer, or in that of gaol delivery, within his own. 
county, where he was born or inhabited! in like manner as. 
they are prohibited from being judges. of aſſiſe and determining 
civil cauſes, But that local partiality, which the jealouſy of our 
anceſtors Was careful to prevent, being judged leſs likely to ope- 
rate in the trial of crimes and miſdemeſnors, than in matters of 
and diſputes between party and party, it was thought 
proper by the ſtatute 12 Geo. II. c. 27, to allow any man to be 
a juſtice of oyer and ter miner A W wy alt within 
any FRA of 9 "= 
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| Tun court of general 1 of che ee! is a 
. 45 that muſt be held in every county, once in every quarter 
of a year; which by ſtatute 2 Hen. V. c. 4. is appointed to be in 
the firſt week after michaclmas-day ; the firſt week after the 
epiphany ; the firſt, week after the cloſe of caſter ; and in the 
week after the tranſlation of ſaint Thomas the martyr, or the 
ſeventh of July. It is held before two or more juſtices of the 
peace, one of which muſt be of the quorum. The Juriſdiction 
of this court by ſtatute 34 Edw. III. e. 1; extends to the trying 
and determining all felonies and treſpaſſes whatſoever; though 
ſeldom, if ever, try any greater offence than ſmall felonies 
within the benefit of clergy; their commiſſion providing, that, 
if any caſe of difficulty ariſes, they ſhall not proceed to judg- 
ment, but in the preſence of one of the juſtices of the courts of 
king's bench or common pleas, or one of the judges. of aſſiſe. 
And therefore . murders, and other capital felonies, are uſually y 
remitted for a more ſolemn trial to the aſſiſes. They cannot 
alſo try any new- created offence, without expreſs power given 
them by the ſtatute which creates it. But there are many offen- 
ces, and particular matters, Which by particular ſtatutes belong 
properly to this juriſdiction, and ought to be proſecuted i in this 


4 4 Inſt, 370. 2 Hal. P. C. 42. 2 Hawk, 4 Mod. 379. Salk. 46. Lord Rn 
P. C. 32. | F | ks 1 
court: 
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court: as, the ſmaller miſdemeſnors againſt the public or com- 
monwealth, not amounting to felony ;. and. eſpecially offences 
relating to the game, highways, alchouſes, baſtard children, the 
ſettlement and proviſion for the poor, vagrants, ſervants wages, 
apprentices, and popiſh recuſants ſ. Some of theſe are proceeded 
upon by indictment; and others in a ſummary way by motion 
and order thereupon : Which order may for the moſt part, unleſs 
_. guarded againit by particular ſtatutes, be removed into the court 
of king's. bench, by writ of certiorari faciat, and be there 
either quaſhed or confirmed. The records or rolls of the ſeſ- 
fions are committed to the. cuſtody of a ſpecial officer denomi- 
nated the cles rutulorum, who is always a juſtice of the gun 
rum; and among them of the quorum (ſaith Lambard') a man 
for the moſt part eſpecially picked out, either for wiſdom, 
countenance, or credit. The nomination of the cſlas rotulorum 
(who. is the principal civil officer in the county, as the lord 
lieutenant, i is the chief in military command) is by the king's 
ſign manual: and to him the nomination of the clerk of the 
peace Tao ORR, office he is OP forbidden to ſell for 
money * ie i 


rs 
In; mol: omporetion towns. OS, are e. ſeffions — i 
fore juſtices of their own, within their reſpective limits: which 
have exactly the ſame authority as the general quarter ſeſſions of 
the county, except in a very few inſtances; one of the moſt 
conſiderable, of which is the matter of appeals from orders of 
removal of. the poor, which, though they be from the orders of 
corporation juſtices, muſt be to the ſeſſions. of the county, by 
ſtatute. 8 & W. III. c. zo. In both corporations and coun- 
ties at large, there is ſometimes kept a ſpecial or petty ſeſſion, 
by a few juſtices, for diſpatching ſmaller buſineſs in the neigh- 
bourhood between the times of the general ſeſſions; as, for 
licencing alehouſes, paſſing the accounts 5 0f 99 0 officers, and 


the like. 
1 See Lambard's 22 aud Burn's t Stat. 37 Hen, VIII. c. 1. 1 W. & M. 
juſtice. * 1. e. . 
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held twice every year within 4 month after eaſter and michael - 
mas, before the ſheriff, in different parts of the county ; being 
indeed only the turn of the ſheriff to keep à court-leet in each 
reſpective hundred This therefore is the great eburt-leet of = 
the county, as the county n for gut of 
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of record, held once in the year and not oftener , within a par- 
a ticular hundred, lordſhip, or manor, before the ſte ward of the" 
leet; being the king's court granted by charter to the lords of 
thoſe hundreds or manors. It's original intent was to view the 
frank pledges, that is, the freemen within the liberty; who (we- 
may remember) according to the inſtitution of the great A. 
fred, were all mutually pledges for the good beheviour-of each 
other. Befides this, the preſervation of the peace, and the 
chaſtiſement of divers minute offences againft the public good, 
are the objects both of the court-leet and the ſheriff's tourn: 
which have exactly the ſame juriſdiction, one being only a lar- 
ger ſpecies of the other ; extending over more territory; but not 
over more cauſes. All freeholders within the precinct are obli-- 
ged to attend them, and all perſons commorant therein; which 
commorancy conſiſts in uſually lying there: a regulation, Which 
owes it's original to the laws of king Canute . But perſons un- 
der twelve and above ſixty years old, peers, clergymen, women, 
and the king's tenants in antient demeſne, are excuſed from at- 
tendance there: all others being bound to appear upon the jury, 
if required, and make their due ments. It was alfo an- 
tiently the cuſtom to ſummon all the king's ſubjects, as they re · 
an grew to years of nee and W to come boot 


ar "SY vow 


® 4 Inft 259. 2 Hal.P. C. 69. a e e e 
. C. 55. = Sce Vol. III. pag. 113. 
vw Mirr. c. 1. 4.13 & 16. | r. 2. c. 19. | 

* 4Inſt, 261, 2 Hawk. P. C. 72. | 


the 
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the court - leet, and there take the oath of allegiance to the king · 

The other general bifinefs' of the leet and tourn, was to preſent 
by jury all ctrimes whitſoever that happened within their + Fai 
diQion; und not only to preſent,” but alſs to punimm, all trivial 
miſdeiticfiiors, as all trivial debts were recoverable in the court- 
baron, and” county court: juſtice, in theſe minuter matters of 
both kinds, being brought home to the dobrs of every man by 
our” antient conſtitution. Thus in the Gothic conſtitütion, the 
huereda, Which anſweted to out court- ect, ! Je pmnibus quidem 
*"Logni/eit;” non tamen de oninibus judicat *.” The objects of their 
Juriſdiction are cherefbte unavidably very ae + being ſuch 
48 in ſome degree," either Teſs or more, affect he public weal, 
or good governance of the diſtrict in which they ariſe; from 
common nufances and other material offences agaitiſt the king's 
peace and public trade, down to eaves- dropping, waifs, And ir- 
regularities in dnd 
have been for a long time in 4 declining way: a cifcutiſtance, 
owing in part to the diſcharge granted by the ſtatute of Marl 
bridge, 52 Hen. III. c. 10. to all prelates, peers, and clergymen 
ſrom their attendance upon theſe courts ; Which occaſioned them 
to grow into diſrepute. And hence it is that their bufineſs hath 

den che moſt part gradually devoleed upon the quarter ſeſſions : 


which, it is pircicularty” directed to 401 in me Eafes t ſtatute 
1 Edw. IV. e. 2. | pa 
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en ever of e « coroner * is ute a court of record, to 
enquire, hen any one dies in priſon, or comes to a violent or 
ſudden death, by what manner he came to his end. And this 

he is only entitled to do fuper viſum corporis. Of the coroner 
and his office we treated at large in a former volume *, among 
the public officers and miniſters of the kingdom; and there- 
fore "ſhall ' not here repeat our enquiries: only mentioning his 


court, by way” of regularity, among the criminal courts of the 
nation. * 


> Stiernh. {ar 'N £ = P. C. 42. 
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public eothmons. But Hoth the tourn and the leet 
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; x," N of the.c e the: mares is incident to 
f every 1. and market e miſdemeſnore 

therein ag a court of pie poudre is, to determine all diſputes 
relating ie WE DE: civil. property. The gbjed of this juriſdio- 

tion is principal the e COgnizance of weights and meaſures, 
to try, Whether they be ording to the true ſtandard; thereof, 
I no: Which ſtandard was eee committed to the Suter 
of the 1777 « who appointed ſome. clerk. under him to inſpect 


o abuſe o f them more narrowly x. and hence this officer, though 


you uſually z layman, is called the cler4 of the market l. If they 
not according to 


of the party by fine, the weights agd meaſures, themſelves ought 
to be burnt. This is che 


eemed amon 


nified ae the curule aediles. N We, aan 
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| bd! Tuznz are a few other . courts, of greater dignity 

than many of theſe, but of a more confined...and partial juriſ- 
diction; eee only to. ſome; places, which the 
royal favour, Ne by act of parliament, has diſtinguiſhed 
by the privilege of having peculiar courts of their own, for the 
puniſhment of crimes and miſdemeſnors ariſing within the 
| bounds of their cognizance. The 


ſpot, as well as to a determinate ſpecies of cauſes, may be de- 
nominated prone or ſpecial courts of . juriſdiction. 
230 n bat 

I sezAK not here of eccleſiaſtical courts.; * which puniſh ſpi- 
ritual ſins, rather than temporal crimes, by. Penance, contrition, 
and excommunication, pro ſalute animae : or, which is looked 
upon as equivalent to all 2 reſt, by a ſum of money to ths of- 
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e ſtandard, then, beſides the puniſhment 


moſt inferiot court of criminal juriſ- 
diction in the kingdom 4 CET the. objects of it's coercion were 


g the, Romans of ſuch, importance to the public, 
46k that they were committed to the care rh petit 
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ſc, not being uniyerſally diſ- 
perſed, or of general uſe, as the formet, but confined to on 
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finers of ih court ö Of theſe 
weidiſcourſed fufſigiently: in the preceding book I am now 
ſpeaking of ſuch courts as proceed according to the courſe of 
_ the common law which is a ſtranger to ſuch unaccountable | 
e apt rr: wat oY ek Bl Ot 2 A 155 
e , Robots 6g? 2, 
91. AN p, ff, the * dene und fiqword, tregfre, a * 
campirolier- of the king haufhold", was. inſtituted hy, ſtatute 
3. Hen: VII. c. 14. to” enquire: of felony by any of the king's 
ſwor ſervants, in the, cheeque; roll of the houſbold, under the 
degree of a lord, in confoderating, compaſſing, conſpiring, and 
imagining the death or deſtruction of the klug, or zny lord er 
other of his majeſty s privy council, or the ſte ward, trea- 
ſurers: on, comptroller of the king's houſe,” The entuirys . and 
trial thereupon, maſt be by a jury according to the courſe of 
the common. law; conſiſting of twelve {ad men (that is, ſober 
and Hiſereet parſone) of, On kings ee ad, 30d uni 
m7 iii Nei — een 
2. Taz Court af e lord ee of the king's 3608 or 
(in his abſence) of the treaſurer, comptroller, and ſteward of 
the marſhalſea*, was erected by ſtatute 33 Hen. VIII. c. 12. 
wich a juriſdiction to enquire of, hear, and 8 all 
treaſons; miſpriſions of treaſon, murders, manſlaughters, blood- 
ſhed, and other malicious ſtrikings; whereby blood ſhall be 
ſhed in any of the palaces and houſes of the king, or in 
any 8 houſe here the royal perſon ſhall abide. The pro- 
ceedings are alſo by jury, both a grand and a petit one, as at 
common law, taken out of the officers; and ſworn ſervants of 
the king's houſhold. The form and ſolemnity of the proceſs, 
particularly with regard to the execution of the ſentence for 
cutting off the hand, which is part of the puniſhment for 
ſhedding. blood in the king's court, is very minutely ſet forth 
in the ſaid ſtatute 33 Hen. VIII. and the ſeveral offices of the 


ſervants of the houſhold in and about ſuch execution are de- 


» See Vol. UI. pag. 61. n, 2 Hal. P. C. 7. 
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the two univerſities, or their chancellor's courts, for the redteſe 
of civil injuries; it will not be improper now) to "add u ſhort 
word concerning the juriſdiction of their criminal courts, 
Which is ah large and extenfive. ' The 'chancellor's court 
of Oxfotd (with which univerſity the author hath been chiefly 
converſant, though probably that of Cambridge hath alſ6' à fi- 
milar Juriſdiction) hath authority to determine all 'cauſes' of 
Property, wherein a” privileged perſon is one of the parties, 
except only cauſes of frechold / and alſo all criminal offences 
or miſdemeſnors, under the degree of treaſon, felony, or may: 
hem. The prohibition of meddling with frechold ſtill 
tinues : but the trial of treaſon, "felony, and mayhem, Ro a 
particular charter is committed to the univerſity zurickcuon in 


another court, me, the court of che ord bigh-fleward of 
the men. cc ag | bo „ . . ö 
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Fox by the charter 6 7 Jun. 2 Hen. Iv. (colifitmed amon 

0 reſt, by the ſtatute 13 Elie. c. 29.) cognizance' is granted to 
the univerſity of Oxford of all indictments of treaſons, inſur- 
rections, felony, and mayhem, which ſhall be found in any of _ 
the king's courts againſt a ſcholar! or 'privileg ed perſon; arid 
they are to be tried before the high ſteward of the univerſity, 
or his deputy, who is to be nominated by the chancellor of the 
univerſity for the time being. But, when his office is called 
forth into action, ſuch high ſteward muſt be approved by the 
lord high chancellor of England; and a ſpecial commiſſion 
under the great ſeal is given to him, and others, to try the in- 
dictment then E t Win to the law of the land and 
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the privileges of the ſaid univerſity. When . an in- 
ditment is found at the aſſiſes, or elſewhere, againſt ; any ſcho- 
lar of the univerſity,” or other privileged perſon, the N 
cellor” may claim the cognizance of it; and (When claimed in 
dus time and manner) it ought to be allowed him by the 
es of aſſiſe: and then it comes to be tried in the high 
— court. But the indictment muſt firſt be found by a 
grand jury, and then the cognizance claimed : for I take it that 
the high Reward cannot proceed originally ad mquirendum ; but 
only, after inqueſt in the common law courts, ad audiendum er 
deter minandum. Much in tlie ſame manner; as, When à peer is 
ic be tried in the chu of the lord high Reward: of Great Bri- 
tain, the indictment muſt firſt be found at the aſſiſes, or in the 
court of king's bench, and then (in conſequence of à writ of 
certiorari) tranſmitted to be finally heard and determined. before 
his grace the lord high ſteward and the n. 


Wu n dhe cognizance is ſo allowed, (sf the * be inter 
minora crimina, or a miſdemeſnor only, it is tried in the chan- 
cellor's court by the ordinary judge. But if it be for treaſon, 
felony, or mayhem, it is then, and then only, to be determi- 
ned before the high ſteward, under the king's ſpecial commiſ- 
ſion to try the ſame. The proceſs of the trial is this. The high 
ſteward iſſues. one precept to the ſheriff of the county, who 
| thereupon returns a panel of eighteen freeholders ; and another 
precept to the bedells of the univerſity, who thereupon return 
a panel of eighteen matriculated laymen, ** /azcos privilegio uni- 
« verfitatis gaudentes: and by a jury formed de medietate, half 
of freeholders, and half of matriculated perſons, is the indict- 
ment to be tried; and that in the guildhall of the city of Ox- 
ford. And if execution be neceſſary to be awarded, in con- 
ſequence of finding the party guilty, the ſheriff of the county 


muſt execute the uniyerſity proceſs ; to which he is annually 
bound by an oath. 
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N at merely reſts in ſeriptis or theory, but has formerly; oktets 
den carried into execution... Thers-/are: many -inſlangeys. one 
F the reign, of queen. Eli two in that of Jamea«the 
8 fick, 200 two, in that of Charles the Bult, where. indidtments 
N. 26 murder have been challenged. by the vice-chancellor at the 
W 0 and. afterwards tried before. the high ſteward: by jury. 
© The. commiſſions, under the great ſeal, the ſheriff's; and be- 
Saite panels, aud ail che other eee on the trial of the 
ſeveral indictments, are, fill extant: in the archives of that 
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E are mem to the „f have tail aa 0 
V take into confideration'the proceedings in tlie courts of 
oriminat- juti utiſdiction, in order to the” puniſhment of offences. 
Theſs ate plain, eafy; and regular; the law not admitting an 
fiQions,- as im civil cauſes, to take place whete the life, the li- 
berty, and the ſaſety of the ſubject are miore itntmtediately brought 
into jeopardy. And thefe proceedings are divifible into two 
kinds 5 ſummary, and reguls-: of the” former” of which” I ſhall 
briefly ſpeak, before we enter upon the latter, which will r ow” 
quire a mote thorough” =o particufar eramimtion. 


1 'S. ($53 IO 


By a mmer proceeding 7 ret enepen 1 buch a. as is my 
rected as. ar 1-of acts 'of parkiartient (for the common law is a 


> ; 


1 of offenders, and the mflleting of certain Petite 
created by thoſe acts of parliament. In theſe there is no in- 
tervention of a jury, but tlie party accuſed is acquitted or con- 
demned by the ſuffrage of ſuch perſon only, as the ſtatute has 

appointed for his judge. An inſtitution deſigned profeſſedly 
for the greater eaſe of the fubject, by doing him ſpeedy juſtice, 
and by not harraſſing the freeholders with frequent and trouble- 
13 attendanees to try every minute offence. Hut it has of 

a late 


a" Prana  - - Bah . 
late been ſo far extended, as, if a check be not timely given, 


to threaten. the diſuſe of our admirable and truly Engliſn ct 
3 Jurys" RAINY dn ann * n eee en 4 


" 
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«I, 0» this San nature are all "trials ne 
frauds contrary to the laws of the exciſe; and other branches of 
the revenus: which are to be enquired into and determined by 
the commiſſioners of the reſpective departments, or by juſtices 

of the peace in the country; officers, ho are all of them ap- 
pointed and removeable at the diſcretion of the crown. And 
though ſuch convictions are abſolutely neceſſary fot the due 
collection of the public money, and are a ſpecies of mercy to the 
delinquents, who would be ruined by the expenſe and delay 
of frequent proſęcutions by indictment; and though ſuch has 
uſnally been the conduct of the commiſſioners, as ſeldom (if ever) 
to ee Juſt grounds to complain of oppreſſion; yet when we 
| the various and almoſt innumerable branches of 
this revenue, Which may be in their turns the ſubjects of fraud, 
or at leaſt complaints of fraud, and of courſe the objects of this 
ſummary and arbitrary juriſdiction; we ſhall find that the power 
of theſe officers of the crown over 7 * e 5 * Wien | 
is Wear to a very formidable Nei. r NN ve 


| We 1 CET of 8 e is ab — 
juſtices of the peace, in order to inflict divers petty pecuniary 
mulcts, and corporal penalties, . denounced. by act of parliament 
for. many diſorderly offences; ſuch as common ſwearing; drun- 
kenneſs, vagrancy, idleneſs, and a vaſt variety of others, for which 
I muſt refer the ſtudent to the juſtice-books formerly cited“, 
and which uſed to be formerly puniſhed by the verdict of a jury 
in the court-leet. This change in the adminiſtration of juſtice 
hath however had ſome miſchievous effects; as, 1. The almoſt 
entire diſuſe and contempt of the court-leet, and ſheriff's tourn, 
the king's antient courts of common law, W much rever- 


* Sce Vol. I. pag. vol G 4 hand 0 Burn. w_ 
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| #1 The barihecbenisi nsch af the buſineſs 


A and rſpeated, 


of a juſtice of the peace, which diſcouruges ſo many gentlemen 
of rank and character from acting in the commiſſion; from an 


apprehenſion that the duty of their office: would take up too 


much of that time, which they are un willing to ſpate from the 


neceſſary concerns of their farnilies, the improvement of their 
underſtandings, and their engagements in other ſervices of the 


public. Though if al gentlemen of fortune had it both in their 
power, and inclinations, to act in this ca pacity, the buſineſs of 
a juſtice of the peace would be more divided, and fall the leſs 
heavy upon individuals : which would remove what in the pre- 


kent ſcarcity of ma agiſtrates is really an objection fo formidable, 


that the country te; greatly obliged to any gentleman of figure, 
Who will Wer en to perform that duty, which in conſequence 
of his rank in life he owes more peculiarly to his country. 
However, this backwardneſs to act as magiſtrates, ariſing greatly 
from this increaſe of ſammary 5 juriſdiction, is productive of, 
3. A third miſchief: Which is, 4 this truſt, when fligtited 
by gentlemen, falls of courſe into the hands of thoſe who are 
not ſo; but the mere tools of office. Aud then the extenſive 


power of a juſtice of the peace, which even in the hands of 


men of Pond is highly formidable, will be proſtituted to mean 
and ſcandalous purpoſes, to the low ends of ſelfiſh ambition, 
_ avarice, or perſonal reſentment. And from theſe ill conſequences 
we may colle& the prudent foreſight of our antient lawgivers, 
who ſuffered neither the property nor the puniſhment of the ſub- 


jet to be determined by the opinion of any one or two men; 


and we may alſo obſerve the neceſſity of not deviating any far- 
ther from our antient conſtitution, by crane l new e 
to be inflited bs ad n, convictions. | 


| Taz Froceſs of theſe mmer convictions, it muſt be owned, 
is extremely ſpeedy. Though the courts of common law have 
thrown in one check upon them, by making it neceſſary to /um- 
non the party accuſed before he is condemned. This is now 


held 


„ 
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ſtruggled the point: forgetting that ral H natural reaſon ex- 
_ preſſed by Setena ity -. Ade 11% eee an eee th. 
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apy fact 1015 \er = or criminal) to to be tried, 
9 10 10 compelle led an N e by the paß e 
ter his ſummons, th gm agilkrate, - in r may 
89, on. tg examine one 1 more 1158075 as the ſtatate may te 
1 duct upon 7 N then make h is corvittion of the offender, p 
» Writing: upon, Which he uſually | iflues Bis Warrant, . to 
| prehen a 8 offender, i in PE. corpore uniſhmer no is to be. 
1 i WM; him 3 or ell > to l levy th e incurre by d Hl 
lis goo! lis is, in general, the method of { ſum- 
— 5 13 ae a juſtice or Juſtices of the peace: 
for by OE we muſt have recourſe to the, ſeveral ſtatutes, | 
Which cr create the offence, or inflict the puniſhment and al 
vſually chalk. out the pu Xe þ which offenders are to be 
Mae Gtberwiſe they fall o Eourſe under the general rule, 
and can ply be convicted by indie or e at the 
SOR: aun 


928 wo. 14 3 "Ts. 44 Wy $ # % *% porn '-\ vs 
$441} b#; 3 E605 + | 


MI 'To. this þ of Feen proceedings... may 410 be 
| properly referred the method, immemorially uſed by the ſuperior 
courts of Juſtice, of puniſhing contempts. by by A and the 
ſubſequent proceedings thereon, .. 


rz! 4 44 Hts: "x * 
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TRE contempts, that are thus 1 either delt, 
which openly inſult or reſiſt the powers of the courts, or the 
abet of the Judges, who preſide op or elſe; are agen 
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„ Salk. 181. '2 Lord Niym. 1405. 
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ak Ces ourfbct/ pol intttende or dined een phinly 
tend to create an univerſal Uiſregard of their authority. The 
principal inſtances, of ef Air. that have been uſually © 
puniſhed by attachment, are chiefly of the following kinds. 

1. Thoſt committed by inferior judges and magiſtrates : "by 
acting unjuſtly, oppreflively, ' or irregularly,” in adminiftring 
thoſe” of juſtice Which are intruſted to their diſtribu- 
ron; or by diſobeying the king's writs iſſuing 


and the like?” Für, as the king's ſupgrzor cburts (aud eſpecially 
the court of kings bench) have a general ſuper-intendance over 


all-inferior juriſdictions, any corrupt or iniquitous practices of 
ſubordinate judges are contempts of that ſuper-intending au- 


thority, "whoſe duty it is to keep them within the bounds of 
juſtice. 2. Thoſe committed by ſheriffs,/bailiffs, gaolers, and 


or deceiving the parties, by any acts "if — TEN 
colluſive behaviour, or culpable neglect of duty. . Thoſe 
committed by attorneys and ſolicitors, who are alfo ocvrs of 
the reſpeRive' courts : -by groſs inſtances of fraud and corrup- 
tion, injuſtice to their clients; or other diſhoneſt practice. For 
the mal practice of the officers reflects ſome diſhonour on their 
employers: and, if frequent or unpuniſfied, creates among the 
people a diſguſt againſt the courts themſelves. 4. Thoſe com- 
mitted by jurymen, in collateral matters relating to the diſcharge 
of their office: ſuch as makin 
fuſing to be ſworn, ot to give any verdict; eating or drinking 
without the leave of the court, and eſpecially at the coſt of 


either party; and other miſbehaviours or irregularities of a ſi- 
milar kind: but not in the mere exerciſe of their judicial ca- 
pacities, as by giving a falſe or erroneous verdict. 5. Thoſe 
committed by witneſſes: by making default when Mali. ; 


refuſing to be ſworn or examined, or prevaricating in their evi- 
dence when ſworn. 6. Thoſe committed by parties to uy fuit 
—- 9 P. C. 142, Er. 


dut of the ſu- 
perior courts,” by proceeding in 2 cauſe after it is put a ſtop to 
or removed by Writ of prohibition, cerriorari, error, fuperſedeat, 


other officers of 'the'court': by abuſing the proceſs of the law, 


default, when ſummoned; re- 


ans IV. | M m MI We 
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or proceeding before: the cgurt: 95 hy diſohedienes to any rule 
or order, made in the. progreſs of a cauſe; by noπνονν·int ß 
coſts. awarded by the court, upon. a motion; or by, non-gbſer- = 
vangę of . awards duly Ws by. arbitrators. or after 
baving enteged into a rule for ſubmitting o ſuch determinagion*, 
7 Tho e other perſons, under the degree of 
4 peer . even by pcerg 8 when enormous and ac- 
Ka, zap with yiolence, ſuch, as forcible rg and the likes 
My OE a diſpbedigpce, to the king's great, proro- 
gative writs, of prohibition, habeas corpus?, and. tha teſt. Some 
& theſe, contemprs may. ariſe. in the face of the; cot ab by 
rude and contumeliqus behavious.; by ohſtinacy, pervexſencls,. 
or prevarication: by breach of, the, peace, or any; wilful diſtun-· 
bance whatever: others in the abſence of the party; as, by. diſ- 
obeying or treating; wich. Gſreſpect the king's, writs, er the rules = 
or proceſs of the court; by peryerting, {uch, writ gr proceſs, $0; 
the purpoſes, of private malice, Ne ori injuſties a by 
ſpeaking or Writing contemptugully of the court, or. Judges, 
acting in their judicial capscity; by, printing falſe, accounts, (or 
even true ones without proper permiſſion). of cauſes then de- 
pending in judgment; and; by 5 thing in ſhort. that demon- 
ſtrates a; groſs bel of that regard. and . reſpe&t, Nhich when: 
once counts. of juſtice are deprived of,, their authority (fo. na- 
ceſſary for the goods mh of, * ergy "REID _ 
. the pegple. ka dba 
ni 3 wi v4 on" 


. proceſs of. aachment. * the and the like, contempta, 
muſt, neceſſarily, be as antient as the layvs, themſelycs. For lama, 
without a competent authority to ſecure their adminiſtration: 
from diſobedience and contempt, would be. vain and, nugatory. 
A power therefore in the ſupreme. courts of juſtice. to ſuppreſs: 
ſpch contempts, by an immediate attachment of the.offender, 
reſults from the firſt principles of judicial. eſtahliſtunents, and 
Mmuſt be, an inſeparable. la upon every ſuperiet tribunsl. 


©. See Vol. III. pag. 17. 8-4 Burr. 632. Lords Journ. 7 Febr. 
# Styl. 277. 2 Hawk. P. C. 1555 8 Jun. 1757+ . 
1 l | Accord- 


| diſcretion of the judges, without any farther 


to diſcharge, and thereupo 
intended to bring the party into court: and, when there, he 


00 | Wos e il. | 
Accortlingly we find it actually exerciſed, as early as the aritiats 
of vir law extent}. - And though a very learned author * ſeems 
mclmabls td derive this procets'from-the ſtatute of: Weſtmi. 2. 
+3 Bow. Tec. 39. (which ordains) that in caſe the proceſs of the 
king's ebutts Be ried by the power of any great man, the 
ſheridf:fhall .chdſtife the teſiſtets by i⁰,riſonment, <« gif #67 
<< ere fait Recta fr dbvepro dun regir ” and if the 
froriff hinnfelf be tcfifted) He hath certify to the court the names 
of the printipal offenders, their aiders, conſenters, cotnirandets, 
and favonrers,: and by a ſpecial writ judicial they' ſhall he 4#- 
zached' by their bodies to appear before the court, and if they 
be coiivifted thereof they ſhall be puniſhed at the king's ples- 
ſure, without any interferirig by any other perſon whatſoever) 

yet he afterwards more juſtly concludes, that it is a part of the 
e ere and, wat ns . wether "tos He, eee 


magna Capra.” > a 
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Ir the contempt be committed in the bd "Og: the 
offender may be inſtantly apprehended and impriſoned, at the 
proof or examina- 
tion. But in matters that ariſe at a diſtance, and of which the 


court cannot have ſo a knowlege;- unleſs by the confeffion 
of the party or the teſtimony of others, if the judges upon af- 


fuavis fee ſufficient ground to fuſpect that a contempt has been 


committed, they either make a rule on the ſuſpected katy to 
ſhew. caufe why an attabhment ſhould not iſſue againſt him; or, 
in very flagrant inſtances. of contempt, the attachment iſſues in 
the firſt inſtamus ; as it alſo does if no ſufficient cauſe be ſhewn 
n the court confirms and makes abſo- 


lute, the original rule. This proceſs of attachment is merely 


muſt eicher ſtand "Dank abi or pur im bail, in order to anſwer 
upon oath to ſuell interrogatorim as (hall be adminiſtred to him, 
for the better information of the court with reſpect to the cir- 


n Gilb. Hint. C. P. * . | * Salk, 84, Stra. 185. 564: 
OY * 277. _ 2 | | 
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camftances of the.contempt.Theſe' in the na- 
ture of a charge or accuſation, ITE courkof-the 
court be exhibited within the firſt four days: and, if any of 
the interrogatories is improper, the defendant may refuſe to un- 
ſwer it, and move the court to have it ſtruck out?. - Ifthe party 
can clear himſelf upon oath; he is diſchargedz/ibut, if:perjured; 
may be proſecuted for the perjuryꝰ. If he confeſſes the cantemipe, 
the court will proceed to correct him by fine, or impriſon- 
ment, or both, and ſometimes by a corporal or infamous pu- 
niſhmentꝰ. If the contempt be of ſuch a nature, that, Mben 
the fact is once acknowleged; the court ean receive fino further 
information by interrogateries bes Mia it is already ipoficfſed: of, 
(as in the caſe of a reſhous?)ithe! defendant may be admitted to 
make ſuch ſimple acknowlegement, and receive his judgment, 
without anſwering to any interrogatories: but if he wilfully and 
obſtinately refuſes to anſwer, or anſwers in an evaſive manner, 
he is then clearly guilty of a high and W. e contempt, to 
a PRE. oi the nee need 10 Amos 1 * 


1 cannot We age — ie the cattle, that this 
method. of making the defendant anſwer upon oath to a. cri- 
minal charge, is not agreeable to the genius of the common 
law in any other inſtance*;; and ſeems indeed to have been 
derived to the courts of king's bench and common pleas through 
the medium of the courts of equity. For the whole proceſs 

af the courts. of equity, in the ſeveral ſtages of a cauſe, and 
finally to enforce their decrees, Was, till the introduction of 
ſequeſtrations, in the nature of a proceſs of contempt ; acting 
2 in penſanam and not in rem. And there, after the party 
in contempt has anſwered the inte ſuch his anſwer 
ny be contradicted and diſproved by; affidavits. of the adverſe 
: whereas in the courts of law, theadmiſſion of the party 

to purge himſelf op oath is * favourable to this: üer, 


| 4 6 Mod. 73. | © Cro. Car. 146. 
Stra. 444- bs, The king v. Elkins, M. 20e. Ul. l l. 
Mod. 73. | 1 See Vol, III. pag. 100, 101. 


though 


And, with regard 
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though perhaps not leſs dangerous to his conſcience ; for, if he 
clears himſelf by his anſwers, the complaint is totally diſmiſſed. 
to this fingular mode of trial, thus admitted 
in this one particular inſtance, I ſhall only for the preſent ob- 
ſerve ; that as the proceſs by attachment in general appears to 
be extremely antient*, and has fince the reſtoration been con- 
firmed by an expreſs at of parliament*, ſo the method of ex- 
amining the delinquent himſelf upon oath, with regard to the 
comtempt alleged, is at leaſt of as high antiquity *,.and by long 
and immemorial  Uihge is now |. pap the law of the land. 
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Eat, 268. „ 


% 
” 
* 
* 
* 5 by | * 1 +> *©* k 4 
5 > 1, 4 o 1 o * 
LUC); ahi TEES : 4 2 | 
” „ . 8 . 2 
1 16 1 13 2 EY | 1 9 
{44 ah 4 + 4 + | 

* 4 1 * 14 1 » F 1 8 n 7 

_ 9 1 114 * " 4 14 + 4 1 : . 

> * 5 

* 7 3 1 
4 - k * * ” * . F o - * * 
5 1 0 1 - A F WN Y o . F þ 7 h s 7 
a 1 1 5 : 1 . = 13 [ - A LU - 
1 " * F 
- 
ST AmMmagcienh 18 * Rien, re e 
© +» « © $5.2 * a * * 1 F. : 4 #4 * 
- — 


7 4447 p 7 6a * . : 28 * g © | , 1 H I 4 4 7 5 2 L £4. 
»” STOFJ-1M1YLICZY) 4 35 114 1 | 1 312 3 3 | 


22 
ö . . R : þ = i * 
6 * * * * 4 . 1 5 — 1 #\ 
- S 4 . 
S o 
0 „ o 
te @ .£f -V ; S g F | * : ſy TS: 
$95 * 4 » * | b, , 20 7 . £ l 24 
o * # „ 4 
- : * * 24 
OY + „ „ S% *® * + £ * ? 4. ! 9 * — . Y # 
© $0091] * 4 7 10 * , q 1 " 1 1 : 7.4 . « 4 
r o 
1 8 7 f „ 1 . — * 4 * 7 . = , * 4 7 
3 * o # % F * k © % : 
=—_ l — tin ”F 7 # : * . _ 
CY : 
* - - 0 . 
— 1 . > * ; 
* e P ” FILL CTR l 4 
© % , * * o * 
a " > * — 
8 . I =y "of * - + * ” 
+ * - 1 o 7 PR " - 
: 5 
* „ : f : F 4 - 1 „ 4 ” "Ss; 
2. = „ 1 0 72 1 : J 3, 1 110 * 
tt nta et inn 1 51 a 
= * 
* * — * * . — — [ * * 5 1 
—=— *\ 4 . — 1 „ . : * „ » F 
CE FY 3-+ © 4 * 1 7 Lt o CITY 2 7 LY 19 4 1 p £ 
e 2 ; . 7! FS 1 3 321 0 Y 
2 * » * „ CY . * — . , 1 
+ 4 * — * * * 
* * * * < £0 | * 1 j * 717 f : 
* as bl p : CT £- + 4 4 - * 4 
MA N87 HRS; * B. 
- -. 
* - oF - +a © «© 4 > 2 I 17 
29 f # | | « IE FxF VY | » hu 14 1 18 8 , 
LY — 4 0 4 . y 4 4 1 4 
$ 
* . 
= - 
"7 # + 6.3 4 4 TE * * " wed # 
=—_ 
® 5s 4 * 1 
P * 
* 
1 
a - » * 
9 
- 
. 
7 


286 Pond Booz IV 


oH N Science At or ot _ Ay yoo ag fo: 15007 


HSM! i 70 N Mele⸗ . 2 Ln 5 43d Jt $4465 I 4 15510 


Pspritn b: 5h thr 6 Heli 04944 rfl 22 ry or dige in En 
Lo bade 5 0er id lee THAN Wage eit 1 Itto 21 1 


of hee eee Rt nette 5 0 _— ot! es 5 1 


| Os of 0 OPER 1 
RF 99 * tor e n $5; Neat . 131 0 
vs een an ©: 33 Rally; 0 0 Se 8. 1 1 10 5 = r 


7 07 OH AFTER rn n pin lt e 
255 1% Fit .. 1 Agi af WASH 2 9 
4 — » 


2 wed! 1 Der $4.54 KEA Es oF =_ Ixrrorroiticar bit: 


9 7 2 > 1. W ? 
37 - $3 - # } 8 - oY * * 1 * . © 4-4 . 
- 


E are now to conſider the regular and ordinary method 
of proceeding in the courts of criminal juriſdiction ; 
which may be diſtributed under twelve general heads, following 
each other in a progreſſive order: viz. 1. Arreſt ; 2. Commit- 
ment, and bail; 3. Proſecution; 4. Proceſs; 5. Arraignment, 
and it's incidents; 6. Plea, and ifſue; 7. Trial, conviction ; 


8. Clergy; 9 Judgment, and it's conſequences; 10. Reverſal 


of attend] 11. Reprieve, or pardon; 12. Execution: all 


which will be diſcuſſed i in the ſubſequent wok of this . | 
FrasT then, of an arreſt: which is the bpprebiariding or re- 
ſtraining of one's perſon, in order to be forthcoming to anſwer 
an alleged or ſuſpected crime. To this arreſt all perſons whatſo- 
ever are, without diſtinction, equally liable to all criminal caſes: 
but no man is to be arreſted, unleſs charged with ſuch a crime, 
as will at leaſt juſtify holding him to bail, when taken. And, 
in general, an arreſt may be made four ways: 1. By warrant : 
By an officer without warrant : 3. By a private perſon alſo 
without warrant: 4. By an hue and cry. 


I. A WARRANT. 


, 
— —_ 


| . in order to 


ee 8 ane dy 
(ISO! Mae ie 3:25.01 
I. A WARRANT: inp mats aids by 
the-privy council, or ſecretaries of ſtate ; but ordinarily by juſ- 
tices of the peace. This they eee where they 
compel the 
penſon accuſed to appear before them: for it would be abſurd 
to giver them power to examine an offender, unleſs they had 
alſdia power to-compel him to attend, and fubmit to ſuch exa- 
mination. And this extends undoubtedly to all treaſons, felo- 
nies, and breaches: of the peace; and alſo to all ſuch offences 
as they have power to puniſh by ſtatute. Sir Edward Coke in- 
deed*hath laid it down, that a juſtice ef the peace cannot iffue 
2 Warrant to apprehend a felon upon bare ſuſpieion; no, not 
even till an indictment be actually found: and the contrary 
practice is by others held to be grounded rather upon conni- 
vance,. than the expreſs rule of law; though no- by long cuſ- 
tom coin.eftabliſhed;- A doctrine, which would in moſt caſes 
loaſe toi felons. wiefrape: without puniſhment; and therefore ſir 
Matthew: Halce' hath- combateT i it wr eng authority; and 
of reaſon: maintai That a juſtiee of peace 
hathi to iſſue a warrant to 3 A arcuſed' of 
felony, thoughcnotiyet:indied? and 2. Phat he nay alſo iffuc 
a warrant; to apprehend a perſon ſiſpelttu of felony, though 
the original fuſpicion be not in himſelf, but in the party that 
D becauſe he is a judge of the pro- 
bability offered to him of ſuch ſuſpicion. But in both caſes it 
it fitting to examine upon oath the party requiring à warrant, 
as. Well ta aſcertain that there 75 a felony or other crime actually 
committed, without which no warrant ſhould be granted; as 
alſo to prove the cauſe and probability of ſuſpecting the party, 
againſt whom the warrant) is prayed . This warrant ought to 
be under the hand and ſeal of the juſtice; ſhould: fer” forth the 
time and place of l 0 the'cauſe for e it is made, 


sy 65. ö et fc. 
Hawk. P. C. 84. . . 10. 
Ant. 176. 1 Did. 110. 
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and ould hy directed to the conſtable, or. other peace ee 


requiring him to bring the party either generally hefore Ay. juſ- 
tice of the pence for the county. or only before the juſtice ch) ) 
granted i it; the warrant in the latter caſe being called aoſpecial 
_ warrants, A general warrant to apprehend all perſons ſuſpected, 
without naming or particularly Rr ir ee perſon in ſpecial. 
is illegal rand void for it's uncertainty >;. for it is the duty of 
, 5 the magiſtrate, and ought not to he left to the officer to judge 
55 of the ground of ſuſpicion, And a warrant to apprehend all 
; perſons, guilty of a crime therein ſpecified; is no legal warrant: 
for the point, upon which it's authority reſts, is a fact to be/de« 
cided on a ſubſequent trial; namely, whether the 
prehended thereupon; be really guilty or not. I is ks 
fact n Warrant at all: for it will not juſtify; the officer who 
acts under it!; whereas. a warrant, properly penned, (even 
though the magiſtrate who, iſſues it ſhould: exceed his juriſdicti 
on), will, by ſtatute 24 Geo, II. c. 44. at all events indemnify 
the officer: who executes the ſame miniſterially. And when 
2. Warrant is received by the officer, :he is bound to execute t, 
ſo far as the juriſdiction of the magiſtrate and himſelf extends. 
A warrant from the chief, or other, e k. the court of king's. 
bench extends all over the kingdom: and is hr d. or dated. 
England; not Oxfordſhire, Berks, or other particular county. 
But, the warrant of a juſtice of the peace in one county, as 
nenen be, eee that is; n by a: juflice.o& the | 


1 2 Hawk. P. 0.6 15 POR | 5 — 2 every 1 except the 
2.58 F. E. e —_— p. C. 82. four laſt years of queen Anne, down to the 
4 A practice had obtained in the ſecreta-' year 1563: when ſuch a warrant being iſſued 

ries office ever ſince the reſtoration, ground- to apprehend the authors, Printers and pub- 

ed on ſome clauſes in the acts for regulating liſhers of a certain ſeditious libel, it's vali-, 

the preſs, of iſſuing general warrants to take dity was diſputed ; and the warrant was ad- 
up (without naming any perſon in particu- judged by the whole court of king's bench 
lar) the authors, printers, and publiſhers of to be void; in the caſe of Money u. Leach) 
ſuch obſcene or ſeditious libels, as were par- Trin. 5 Geo. II. B. R. After which, che 
ticularly ſpecified in the warrant. When iſſuing of ſuch general warrants was de- 
thoſe acts expired in 1694, the ſame practice clared illegal by a vote of the houſe of 
was inadvertently continued, in every __ commons, ( Com. Journ, 22 Apr, 1766, ) 
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peace in another, as Middleſex; befbre it can W 5 


Formnerly, regularly ſpeaking, there ought to have been a freſh 
Warrant in every freſh county; but the practice of backing 
warrants had long prevailed without ee NN. 
rized by ſtatutes 23 Geo. II. c. 26. are 1. e 
„itt Bed bhi ee en ge t nod hn bt 159% 1 Mans: - 
© 261 ARRESTS by officers, e eee 
1. By a Juſtice of the peace; who may himſelf apprehend, or 
eee, by wond only, any perſon committing 
a ſelony or breach of the peace in his preſence . 2. The ſheriff, 
and 3. The coroner, may apprehend any felon within the county | 
without warrant. 4. The conſtable, of whoſe office we for- 
merly ſpoke \, hath great original and inherent authority with 
regard to arreſts. He may, without warrant, arreſt any one for 
4 breach of the peace, and- carry him before a juſtice of the 
peace. And, in caſe of felony: actually committed, or a dan- 
gerous wounding whereby felony is like to enſue, he may upon 
probable ſuſpicion arreſt the felon; and for that is au- 
thorized (as upon a juſtice's warrant) to break open doors, and 
even to kill the felon if he cannot otherwiſe be taken; and, if 
he or his aſſiſtants be killed in attempting ſuch arreſt, it is mur- 
der in all concerned ®. 5. Watchmen, either thoſe appointed 
by the Ratate: of, Wincheſter, 13 Edw. I. c. 4. to keep watch 
and ward in all towns from ſunſetting to ſunriſing, or ſuch as 
are mere aſſiſtants to the conſtable, may virtute 'officis arreſt all 
offenders, and particularly ame and commit 10 » 
cuſtody mn; 1111 3 ee N 


1 . «. 4 
5 4 e * S 4 Dan 44 od * 


3. AN v private perſon (and a fri a W officer) that is 
preſent when any felony is committed, is bound by the law to 
arreſt the felon ; on pain of fine and impriſonment, if he eſcapes 
through the negligence of the ſtanders by. And they may juſtify 
breaking open doors 10 enen ſuch felon : and if FO * 

„ Hal. P. C. 86. Meme : 


See Vol. I. pag. 355. | 2 Hawk, P. C. 74. 
2 2 Hal. P. C. 8896. | | Zh 
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6 Pan 
bims provided he cannot be btherwiſe taken, it is juſtifiable]; 


though if h are tillad in endeavouring to mulee ſuch arreſt/ it is 
map arreft 


murder . Upon probable ſuſpicion alſo a private perſon 

the felon, or other perſon ſo ſuſpectad i, but he cannot juſtify = 
breaking open doors to do it; and if either party kill the other 

in the attempt, it is manſlaughter, and no more . It is no more, 

becauſe there is no malicious deſigu to kill: but it amounts to 
fo much, becauſe it would be of moſt pernicious conſequence, 

under pretence of ſuſpecting felony, any private perſon might 

5 open a houſe, or kill another; and alſo becauſe ſuch arreſt 
upon ſuſpicion is barely permitted by the law, and not enjoined, 

. e thoſe who are eee eee. 


IN uin 415 Ng Din LEA? 2 * * dne. * nen 


ent 3; ; Ri ob] tier og) berg! 
4 es Tarzz ne ſpecies of arreſt, e eee | 
ficers and private men are concerned, and that is upon an h 
and cry raiſed upon a felony. committed. An hue (from "Auer, 
to ſhout) and ery, lurgfum er clamor, is the old common law 
proceſ of „ with horn and with voice, all felons; and 
ſuch as have dangerouſly wounded another *. It is alſo men- 
tioned: by ſtatute Weſtm. 1. 3 Edw. I. c.. and 4 Edw. I. 4% 
Meis coronataris. But the principal ſtatute; relative to this 
matter, is that of Wincheſter, 13 Edw. I. c. 1 c 4. Which 
directs, that from thenceforth every country ſhall be ſo well 
kept, that, immediately upon robberies and felonies committed, 
freſh ſuit ſhall be made from town to:town, and from county 
to county; and that hue and cry ſhall be raiſed upon the felons, 
and they that keep the town ſhall follow with hue and cry, 
with all the town and the towns near; and ſo hue and cry-ſhall 
be made from town to town, until they be taken and delivered 
to the ſheriff. And, that ſuch hue and cry may more effec- 
tually be made, the hundred is bound by the fame ſtatute, c. 3. 
to anſwer for all robberies therein committed, unleſs they take 
the felon; which is the foundation of an action againſt the 


» 2 Hal. P. C. 77. nracton. J. 3. fr. 2. c. 1. f. 1. Mir. 
1 Stat. 30 Geo. II. c. 24. c. 2. $. 6. | 
2 Hal. P. C. 82, 83. 5 | | hun- 
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hundred}: in caſec of any laſũ by robbery. : ey den Elis. 
C438 v0: hue and er is) ſufficient,” unleſs made el, boch 
horſemen and foatmen. And by ſtatute 8 Geo. II. e. 16. the 
conſtable or like oſſicer refuſing or neglocing to make hue and 
ys forſeite 5 /: and the hole vill or diſttict is ſtill ĩn ſtrict- 
neſe liable to be amerced, to the la of Alfred; if 

aun felony be committed:chervin and the felon eſcapes. An in- 
ſtitution, which hath; long prevailed in man 


y of the eaſtern 
countries, and hach. in part been introduced even into the Mogul 
empire, about the 


of the laſt century; which is ſd 

to have effectually delivered that vaſt territory from the plague 
of robbers, by making in ſome places the villages, in others 
the officers of juſtice, "ceſponſible for all the robberies commit- 
ted within their reſpective diſtricts“. Hue and cry“ may be 
raiſed either by precept of a juſtice of the peace, or by a peace 
officer, or by any private man that knows of a felony. The 
party railing it muſt acquaint the conſtable of the vill with all 
the circumſtances which he knows of the felony, and the per- 
ſon of the felon; and thereupon the conſtable is to ſearch his 
own town, and raiſe all the neighbouring vills, and make pur- 
ſuit with -horſe and foot : and in the proſecution of ſuch hue 
and cry, the conſtable and his attendants have the ſame powers, 
protection, and indemnification, as if acting under the warrant 
of a juſtice of the peace. But if a man wantonly or maliciouſly 


raiſes a hue and cry, without cauſe, he ſhall be Fanny 9 
as a diſturber of the public peace. 


rene encourage farther the apprehending of certain 
felons, rewards and immunities are beſtowed on ſuch as bring 
them to juſtice, by divers acts of parliament. The ſtatute 
4&5 W. & M. c. 8. enacts, that ſuch as apprehend a high- 
wayman, and proſecute him to conviction, ſhall receive a re- 
ward of 40 J. from the public; to be paid to them (or, if killed 


0 See Vol. III pag. 160. * 2 Hal. P. C. 100—104. 
» Mod, Un, Hiſt, vi. 383. vii. 156. _ * 1 Hawk, P. C. 75. 
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houſe, or ſtable, 
by ſtatute. '5 Ann. c. 31. any perſon ſo apptehending and n 
burglar, or felonious houſebreaker,” (or, if killed in- 
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of the county 11 enn 

adds 10 J. to be paid by the hundred indemnified by ſuch taking. 
ſtatute 10 & 11 W. III. c. 23. any 
roſecuting to conviction a felon guilty of 'burgla 
to the value of 5 f. from any ſhop, warehou 


ſhall be excuſed: from all pariſh offices. And 


cuung! a 
the attempt, his Aer en 
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by | the meriff 
te 8 Geo II. cc 16. ſuper- 


perſon apprehending and 
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ſe, coach- 
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ſhall be entitled to a reward of 40 l. 
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HEN a delinquent i is . weralied: by any of the means 
mentioned in the preceding chapter, rg ought regul arly 
to be carried before a juſtice of the peace, And how he is there 
to be treated, I _ next ww; Ow the ſecond head, of 
nen en and WO. Wy Bags a 


Tur ies; biſete Shai much FP is "ORs is bouid' 
immediately to examine the-circumſtances of the crime alleged : 
and to this end by ſtatute. 2 & 3 Ph. & M. c. 10. he is to take 
in writing the examination of ſuch priſoner, and the information 
of thoſe who bring him: which, Mr. Lambard obſerves *, was 
the firſt warrant given for the examination of a felon in the 

_ Engliſh law. For, at the common law, nemo tenebatur prodere 
ſeipſum; and his fault was not to be wrung out of himſelf, but 
rather to be diſcovered by other means, and other men. If upon 
_ this enquiry it manifeſtly appears, either that no ſuch crime was 
committed, or that the ſuſpicion entertained of the priſoner was 
wholly groundleſs, in ſuch cafes only it is lawful totally to diſ- 
charge him. Otherwiſe he muſt either be committed to priſon, or 
give bail ; that'is, put in ſecurities for his appearance, to anſwer 


* Eirenarch, b. 2. c. 7. FN | 
hk | the 


2% Fou N 'Bogs 5 
the charge againſt him. This commitment therefore being only 
for ſafe cuſtody, wherever bail will anſwer the ſame intention, 
it ought to be taken; as in moſt of the inferior crimes; but in 
felonies, and other offences of a capital nature, no bail can be 
a ſecurity equivalent to the actual cuſtody of the perſon. For 

what is there that a man may not be — to forfeit, to ſave 

his own life? and what ſatisfaction or indemnity is it to the 
| public, to ſeize the effects of them who have bailed ; a murderer, 

1 | if the murderer himſelf be ſuffered to eſc yi impunity 7, i 

Upon principle. ſimilar to which, the Athenian magi rates, 
when they took a ſolemn oath, never to keep a citizen in bonds 
that could give three ſureties of the ſame nd Des with himſelf, 
did it with an exception to ſuch as had embezzled the public 
money, or been guilty of treaſonable practices. What the na- 
ture of bail is, hath been ſhewn. in; the preceding book, 
a. delivery, or baihnent, of, a perſon. to his fureties, upon 
giving (together wich þ ſufficient ſecurity, for his appear 
ance: he being ſuppoſed to continue in their friendiy cuſtody, 

' inſtead of going to gaol. In civil caſes we have. ſeen that every. 

_ defendant is bailable ; but in criminal matters it is otherwiſe. 


Let us therefore enquire, in what caſes e accuſed ought, 
of SO. ks: $0. be adaineediabel.. 1. ict 639 Of Ven b cen 


cy - 03 19; 
An . ürſt, to er Ty or delay to, g any, Perth bailable,, is. 
an offence againſt, the liberty of = ſubject, in any magiſtrate, by. 
the common law * ; as well as by the ſtatute. Weſtm. I. 3 Edw. I. 
c. 15. and the Sabeas corpus act, 31 Car. II. c. 2. And leſt the 
intention of the law ſhould be fruſtrated by the juſtices, requi=, 
ring bail to a greater amount than the nature of the caſe de- 
N mands, it is expreſſly declared by ſtatute 1 W. & M. ſt. 2. S 
- that exceſſive bail ought not to be required: though what. bail, 
871 | ſhall be called exceſſive, muſt be left to the courts, on conſider- 
. | ing the circumſtances of the caſe, to determine; And on the 
6 other hand, if the magiſtrate takes inſufficient bail, he i Is liable 


d Pott. Antiq. b. 1. c. 18. | * 2 Hawk, P. C. 90. 
| _ © See Vol, III. pag. 290.) | | 
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either in court, of in forme” particular caſes by the theriff, coro- 
ner, or other 1 but moſt uſually by the juſtices of the 
peace. Regularly, in all offences — the common law 

or act of parliament, that are below felony, the offender ought 
to be athmitted to bail; unte(s it be prohibited by ſome ſpecial 
act of parliatnent? e Poe 
What creo Ba ING 123 A d 0 
i * "+ * 42 40 4 

Lü nent ſve; PRE? not be keel to wat: or, what 
atk are not bailable. And here I ſhall not confider any one 
of thoſe caſes in which bail is cuſted by ſtature, from priſoners 
convicted of particular offences; for then ſuch impriſonment 
without bail is part of their ſentence and puniſhment. But, 
here the impriſonment is only for ſafe cuſtody before the eon- 
viction, and not for puniſhment afterwards, in ſuch caſes bail is 
ouſted or taken away, wherever the offence is of a very enor- 
mous nature : for then che public is entitled to demand nothing 
leſs than the higheſt ſecurity that can be given; viz. the body 
of the accuſed, in order to enſure that juſtice ſhall be done 
upon him, if guilty. Such perſons therefore, as the author of 
the mirror obſerves s, have no other ſureties but N= four walls 
of the priſon?” By the antient common law, before“ and ſince- 
the eonqueſt, all felonies were bailable, till murder was ex- 
\cepted by ſtatute: ſo that perſons might be admitted to bail be- 
fore conviction almoſt in every caſe. But the ſtatute Weſtm. 1. 
3 Edw. I. c. 15, takes away the power of bailing in treaſon, 
and in divers inſtances of felony. The ſtatute 1 & 2 Ph. & Mar. 
c. 13. gives farther regulations in this matter: and upon the 
whole we may collect, that no juſtices of the peace can bail, 
1. r an accuſation of beben, nor, 2. Of murder: nor, 


0 n . G W rot | on As Aa W A A hed. 

A» F 3 Hal. P. C. 127. | tus per plegios dimitti, prneterguam in placito 
b c. 2. 5. 24 | | de hamicidio, ubi ad terrorem aliter fatutum 
> 2 Inſt, 189. e. (Glanv. J. 14. c. 1.) 


* 2 Inſt. 186. 2 Hal. P. C. 129. 


3. In 


4 one Boox N. 
3. In caſe. of manſlaughter,,if the ptiſanet be clearly che layer, 
and not barely ſuſpected to be ſp ; Sr if any indictment be found 
againſt him; nor, 4. Such as, being committed for felony, have 
broken priſon 3 becauſe. it not only carries a preſumption of 
guilt, but is alſo. ſuperadding one felony; to another: 5. Perſons 
OR; 6, Such as have abjured the realm #494; Approvers, 


of whom we ſhall ſpeak. in a ſubſequent chapter, and perſons. by 
them accuſed : 8. Perſons taken with! the mainour, or in the 


fact of felony : 9. Perſons charged with arſon : 10. Excom- 
municated perſons, taken by writ de,excommutuzeato. capigndo £ all 
Which are clearly not admiſſible to bail. Others are of a dubious 
nature, a8, 11. Thieves openly defamed and known; 12. Per- 
ons charged with other felonies,, or maniſeſt and enormous of- 
fences, not being of good fam: and 13. Acceſſories to felony, 
that labour under the ſame want of reputation. Theſt ſeem to 
be in the diſcretion of the juſtices, whether |bailable or not. 
The laſt claſs are ſuch a8 m/ he bailed upon offering ſufficient 
ſurety; as, 14. Perſons of ;good. fame, charged with a bare 
ſuſpicion of manſlaughter, or other inferior homicide. : 15. Such 
perſons, being charged with petit Jarciny or any felony, not 
before ſpecified: or, . 16, With being acceſſory to any felony. 
Laſtly, it is agreed that the court of king's bench (or any judge 
thereof in time of vacation) may bail for any crime baiſoever. 
be it treaſon , murder, or any other offence, acgording to the 
circumſtances of the caſe. And herein the wiſdom of the law 
is very manifeſt. To allow bail to be taken commonly for ſuch 
enormous crimes, would greatly tend to elude the public Juſtice : : 
and yet there are caſes, though they rarely happen, in which it 
would be hard and unjuſt, to; confine a man in priſon; though 
accuſed even of the greateſt offence. - The law has therefore 
provided one court, and only one, which has a diſcretionary 
power of bailing in any caſe : except only, even to this high 
Juriſdiction, and of courſe. to all inferior ones, ſuch perfons as 


F ls | 
In the zcign of queen Elizabeth it was a charge of high n "A by? any of the 


the unanimous opinion of the judges, that queen's Nur council. * Anderſ. 298.) 
no court could bail upon a commitment, for 


| 


dare 
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are committed by either houſe of parliament, ſo long as the fef- 


— 


king 8 ſuperior courts of juſtice. 


Vero the whole, if the offence be | not bailable, : or the party 
cannot find bail, he is to be committed to the county gaol by 
the mitiimus of the juſtice, or warrant under his hand and ſeal, 
containing the cauſe of his commitment; there'ts àbide till de- 
livered by due courſe of law. But this impriſonment, as has 
been laid, is only for ſafe callady) and not for pudittiinent? 
therefore, in this dubious interval between the commitment and 
trial, a priſoner ought to be pſed with the utmoſt humanity ; 
and neither be loaded with needleſs fetters, or ſubjected to other 
hardſhips than ſuch as are abſolutely requiſite for the purpoſe 
of confinement only: though, what are fo requiſite, muſt too 
often be left to the'dilcretion of the gadlers;/ who are frequently 
4 merelleſs race of mien, and; by being converfant' in ſcnes of 
miſery, ſtecled againſt Any terider feiidition.” Yet the lat will 
not juſtify them in fettering a priſoner, unleſs where he is un⸗ 
ruly, or has attempted an eſcape : this being the humane lan- 
guage of our antient lawgivers“, © cigſtades poenam fabi commiſſo- 


um non augeant,” nec eos ' forqueant ſed omni nee remota, 


1 © pietatepiie adlibita,” judicia debite evequanrur.” © e 
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preſentment, properly ſpeaking, is the notice taken by a grand 
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HE; next 1 
1 ors 2 of their formal, — 
And this is either upon a previous finding of the fact by an in- 
queſt or grand jury.z, or without ſuch n mn 
enen is either 0 proſenement, or 
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n n is a 95 e 
term; including not only preſentments properly ſo called, but 
alſo inquiſitions of office, and indictments by a grand jury. A 


jury of any offence from their own knowlege or obſervation , 
without any bill of indictment laid before them at the ſuit of 
the king. As, the preſentment of a nuſance, a libel, and the 
like; upon which the officer of the court muſt afterwards frame 
an indictment, before the party preſented as the author can be 
put to anſwer it. An inquiſition of office is the act of a jury, 
ſummoned by the proper officer to enquire of matters relating 
to the crown, upon evidence laid before them. Some of theſe 
are in themſelves convictions, and cannot afterwards be traverſed 
or denied ; and therefore the inqueſt, or r jury, ought | to hear all 


Lamb. EFenarch. J. * c. 5. 


that 
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b can be alleged on both ſides . Of this nature are all ing 
tions, of ela de fe of flicht in perſuns accuſod of harp 4 of 
deodands, and the like ; and preſentments of petty offences in 
the ſheriff's tourn ot court-leet, whereupon the preſiding officer 
may ſet. a fine. Other ingaifitions may be afterwards traverſed 
1 examined 5 as particularly the coroner's inquiſition of the 
death of a man, hen it finds any one gnilty of bhomicide: for 
in ſuch caſes: ihe offender ſo preſented muſt be arraigned upon 
his inquiſition, and may diſpute the truth of its, which brings 
it to a kind of i - the moſt uſual and effectual means 


of proſecution,, and into which, we, RO therefore en a 


tile more minꝑtely. qu. ee baw eee ait cette 
2 * iter 22 noe baliovizet fn it r en n ey 
N 


perſons of. a ctime or miſdemeſuor, preferred to, and preſented 
upon oath, by, 2 grand. jury. To this end the ſh of every 
county, is bound. to return to every ſeſſion of the peace, and 
183 ter miner, and of general gaol de- 
cry twenty four good and lawful men of the county, ſome 
aut of every hundred, to enquire, preſent, do, and execute all 
thoſe things, which on the part of our. lord the king | ball then 
there be commanded them”, They ought. to be frecholders, 
ut. to, What amount is uncertain." : Which ſeems to be cafus 
omiſſus, and as proper to be ſupplied by the legiſlature as the 
qualifications of the petit jury; which were formerly equally 
vague and uncertain, but are now ſettled by ſeveral acts of par- 
Lament. However, they are uſually gentlemen 1 the beſt fi- 
gure in the county. As many as appear upon 
ſworn upon the grand jury, to the amount of twelye at the leaſt, 
225 not more than twenty three; that twelve may be a majo- 
Which number, as well as the conſtitution itſelf, we find 
1 deſcribed, ſo early as the laws of king Ethelred .. Exeant 
e ſequtores duodecim thani, . et pragfectus cum eis, el jurent ſuper 
$f /anGuarium guod ais in manus datur,.quod nolint * innacentem 
See appendix. f. 1. W n,. 5 
2 Hal. P. C. 154. g Wik. LL. Avgl, Sar. 117. 
* aac ihbs oy Oo 2 & acciſare, 


is a written accuſation of one or A 


this panel, are 


30⁰ a 1 „ ; Boox IV. a 
* accuſart, nec aliguem noxium narium cHlare”. In the time of King 
Richard the firſt peg to Hoveden) the proceſs of cette ith 
the grand jury, ordained by that prince, was as follows: four 
knights were to be taken from this county at large, who choſe 
two more out of every hundred; which two aſſociated to them- 
ſelves ten other principal freemen, and thoſe twelve were to 
anſwer ooncerhing all particulars relating to their own diſtrict. 
This number was probably found too large and inconvement; 
but the traces of this inſtitution ſtill remain, in that ſome of 
the jury muſt be ſummoned out of every hundred. This grand 
jury are previouſly inſtructed in the articles of their en quiry, 
by a charge from the judge who preſides upon the bench They 
then withdraw, to fit and receive indictments, which are pre- 
ferred: to them in the name of the king, but at the ſuit of any 
private proſecutor ; and they are only to hear evidence on be- 
half of the proſecution: for the finding of an ĩndictment is 
only in the nature of an enquiry or accuſation, which is after- 
b to be tried and determined; and the grand jury are © 
to enquite upon their oaths, whether there be cent 6d 
to call upon the party to anſwer it. A grand jury however 
ought to be thoroughly perſuaded of the truth of an indictment, 
ſo far as their evidence goes; and not to reſt ſatisſigd merely 
with remote llities: a e that * Werne to 
ar ere purpoſes. de ee 2240 De 
WIR? neee et 8 
TRE ad: jury are ſworn to enqukex * br the + bay of 
chefegheyp Pro cor pore tomitatus ;' and therefore they cannot re- 
gularly enquire of a fact done out of that county for which they 
are ſworn, unleſs particularly enabled by act of parliament. And 
to ſo high a nicety was this matter antiently carried, that where 
a man was wounded in one county, and died in another, the 
offender was at common law indictable in neither, becauſe no 
complete act of felony was done in any one of them: but by 
ſtatute 2 & 3 Edw. VI. c. 24. he is now indictable in the county 
where the party died. And ſo in ſome other caſes: as particu- 
State Trials. IV. 183. 4 
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larly, 
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larly, where treaſon is committed out of the realm, it may be 
-enquired* of in any county within the realm, as the king ſhall 
direct, in purſuanee of ſtatutes 26 Hen. VIII. c. 13. 35 Hen. VIII. 
c. 2. and g & 6 Edw. VI. c. 11. But, in . all offences 
muſt be n well as tried in P Wo 
* e N 

Arte | 44.4 in 4} 25 pISTE 54 
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it a groundleſs — they uſed formerly to endorſe on the 
back of the bill, = ignorumuts; or, we know nothing of it; 

intimating, that though the facts might poſſibly be true, that 
truth did not appear to them: but now, they aſſert in Engliſh, 
more abſolutely, not a true bill; and then the party is diſ- 
charged without farther anſwer. But a freſh bill may afterwards 
be preferred to a ſubſequent grand jury. If they are ſatisfied 
of the truth of the accuſation, they then endorſe upon it, “a 
true bil; antiently, , bills vera. The indictment is then 
ſaid to be found, and the party ſtands indicted. But, to find a 
bill, there muſt at leaſt twelye of the jury agree: for ſo tender 
is the law of England of the lives of the ſubjects, that no man 
can be convicted at the ſuit of the king of any capital offence, 
unleſs by the unanimous voice of twenty four of his equals and 
neighbours: that is, by twelve at leaſt of the grand jury, in the 
firſt place, aſſenting to the accuſation; and afterwards, by the 
whole petit jury, of twelve more, finding him guilty upon his 
trial. But, if twelve of the grand jury aſſent, it is a good pre- 
ſentment, though ſome of the reſt diſagree 3. And the indict- 
0 ment, ep ſo found, is Anu delivered into court. 


94 4 


\ InDiIcTMENTS ond havs a procif and fuffieient certainty. 
By ſtatute 1 Hen. V. c. 5. all indictments muſt ſet forth the 
chriſtian name, ſirname, and addition of the ſtate and degree, 
myſtery, town, or place, and the county of the offender : and 
all this to identify his perſon. The time, and Place, are alſo to be 
aſcertained, by naming the day, and townſhip, 1 in which the fact 
was committed: though a miſtake in theſe e is in general 


t 2 Hal. P. C. 161. | not 
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not held, ae ee 1 due be laid previous io 

the finding of the indi ment, and, + Se, place tu be within be 

juriſdiction of the goutt. But Lonae ts the n. man he very 

material, where, there is any limitation in poiat of time aſſigned 

for the proſecution of offenders; a Y D ſtatute Will. III. c. 3. 

which enacts, that no proſecution ſhall . had for aa of the traa- 

3 ä ſons or miſpriſions therein mentioned -C <==cept an aſſaſſination de- 

* FN: ſigned or attempted on the perſon of Ea, king) unless the bill of 

| F indictment. be found within three e . after the offence com- 

| mitted* ; and, in caſe of murder, . time of the death muſt 

be laid within, a. year and à day at Ta=- the mortal ſtroke. was 

giyen. | The. offence. itſelf, muſt alſo. 2 ſet forth. with clearneis 

and certainty :; and in ſame crimes par -icular words of art muſt 

be. uſed; which are ſo appropriated. D the law to expreſs the 

Preciſe. idea which it entertains of e offence, that no other 

words, however ſynonymous they ==y ſcom, are capable of 

doing it. Thus, in treaſon, the fa , muſt be laid to be. dane, 

ei treaſonably, and againſt his allegiazz ; antientiy prudirari- 

<<; of contra ligeantiae ſuae dabitum e the indictment is void. 

In indictments for murder, it is ner Mary to ſay that the party 

indicted © murdered,” not killed = few, the other a Which 

| till the late ſtatute was expreſſed in .. 2a by the word murdra> 

ce bit i. In all indictments for felonie===—= the adverb < felonioully, 

$6 « felonice,” mult be uſed; and for 826— wet * burglariter," 

. or in Engliſh, * burglariouſly-:'” AA al theſe. to} aſcertain the 

intent. In rapes, the word — or “ raviſhed, is neceſs 

ſary, and muſt not be expreſſed by r e dee in order to 

render the crime certain. So in larcazm ies alſo, the words 1 75 

C nice cepit et aſportavit, feloniouſi nk and carried away, : 
neceſſary, to every indictment; for e=HHeſe only can expreſs the 

very. offence. Alſo in indictments p r murder, the length and 

depth of the wound ſhould in, ger = wal be expreſſed, in order 

that it may appear to the court to Iva = been of a mortal nature: 

but if it goes through the body, the it's dimenſions are imma 

terial, for that is _— ſufficierz to have been the cauſe of 

* Foſt, 249. | * ms Vo} BE; ya 6 
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the death. Ade bete a limb; or the like, is abſolutely cut off, 
there ſuch deſoription is impoſlible*, Laſtly, in indictments the 
value of the; thing, which is the ſubject or inſtrument of the 


| offences. muſt ſometimes be expreſſed. In indictments for lar- 


cinies this is neceſſary, that it may appear whether it be grand 
3 lareiny; and whether entitled or not to the benefit of 
rgy * 


dand. | | 
7 eng "Fri 1 . . 1 * T 
Tus remaining methods of de are without any pre- 
vious finding by a jury, to fix the authoritative ſtamp of veriſi - 


militude upon the accuſation. One of theſe, by the common law, 


was.when a thief was taken with the mainour, that is, with the 


thing ſtolen upon him, in manu. For he might, when ſo detected 
flagrante delifla, be b 


rought, into; court, arraigned, and tried, 
without indictment: as by the Daniſh law he might be taken 


and hanged upon the ſpot, without accuſation or trial.. But 


this proceeding was taken away by ſeveral ſtatutes in the reign 
of Edward the third“: though in os ſimilar proceſs re- 
mains to this day. 80 that the only ſpecies of proceeding: at the 
ſait of the king, without a previous indictment or preſentment 
* a grand Jury, now ſeems to be that of attend 


II. Arena rien are * FRAN 8 Airſt, thoſe which 


are partly. at the ſuit of the king, and partly at that of a ſub- 
jet; and ſecondly, ſuch as are only in the name of the king. 
The former are uſually brought upan penal ſtatutes, which in- 
flict a penalty upon conviction of the offender, one part to the 
uſe of the king, and another to the uſe of the informer; and 


are a fort of gui tam actions, (the nature of which was explained 


in a former volume“) only carried on by a criminal inſtead of a 
civil proceſs: upon, which I fhall therefore only herne, that 


* 5 Rep. 122. a Lord Kayms. I. 331. 

1 Stiernh. de jure Sucon. . 3 c. 5. » Sce Vol. III. pag. 160. 
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homicide of all ſorts it is neceſſary; as the weapon, 
with which it is committed, nen 99 999 RO 09.6 | 
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P ore 3 a 
up the Rane TER. e. 4. hs proſecution upon any peil * 
tute, the fait” * benen whereof are limifed in part tothe 
| King and in part to the proſecutor, can be brought by any com- 
mon informer after one year is 
the offence; nor on behalf of tlie Erown after the lapſe of two 
years longer; nor, where the forfeiture if originally given only 
to the king, can Tuch proſecution be had after the expiration of 
two years from the commiſſion of the offence. Rats no * 
Tx E informations, that are exhibited” in the name of che 
king alone, are alfo of two kinds: firſt, thoſe which are truly 
and properly his own ſuits, and filed e& ew by his own imme. 
diate officer, - the attorney general : e thoſe in Which, 
though the king i is the nominal proſecutor, yet it is at the rela- 
tidif of ſome private perſon or common informer; and they ate 
filed by the king's coroner and attorney in the court of king's 
bench, uſually called the "maſter of the crown-office, 'who is 
for this purpoſe the ſtanding officer of the'public. The objects 
of the king's own proſecutions, filed ex eie by his own at- 
torney general, are properly ſuch enormous miſdemeſnors, as 
peculiarly tend to diſturb or endanger his government, vr to . 
moleſt or affront him in the regular diſcharge of his royal func- 
tions. For offences ſo high and dangerous, in the puniſhment 
or prevention of which a moment's delay would be fatal, the 
law has given to the crown the power of an immediate Proſe- 
cution, without waiting for any previous application to any 
other tribunal.” A power ſo neceſfary, not only to the eaſe. 
and fafety but even to the very exiſtence of the executive ma- 
giſtrate, was originally reſerved in the great plan of the Engliſh | 
conſtitution, which has wiſely provided for the due preſervation 
of all it's parts. The objects of the other ſpecies of informa- 
tions, filed by the maſter of the cfown-office upon the com- 
plaint or relation of a private ſubject, are any groſs and noto- 
rious miſdemeſnors, riots, batteries, libels, and other immora- 
lities of an atrocious kind, not peculiarly tending to diſturb | 


2 Hawk, P. C. 260. * 
thin 


expired fince the commifſion"of' = 


general ex gſſicia, it mult be tried by a petit jury of the 
where. the offence ariſes : after which, if the defendant be found 


ah 8870 WzonuGes 


general) but which, on account of their magnitude or perni- 
cious example, deſerve the moſt public animadverſion. And 
when an information is filed, either thus, or by the attorney 
e county 


re "a .. reſort to the oourt for his puniſhment, | Ane 


e 1 $2 3; #7 


by, nn wg can be no doubt but — this mode of jr es 


by information (or ſuggeſtion) filed on record by the king's at- | 


torney general, or by his coroner or maſter of the crown-office 
in the court of 3 is as antient as the common law 
itſelf . Fot as the king was bound to proſecute, or at leaſt to 


5 lend the ſanction of his name to a proſecutor, whenever a grand 


jury informed him upon their oaths that there was a ſufficient | 


ground for. inſtituting a criminal ſuit ; ſo, when theſe his imme- 


diate. officers were otherwiſe ſufficiently aſſured that a man had 
committed a groſs miſdemeſnor, either perſonally againſt the 


king or his government, or againſt the public peace and good 
order, they were at liberty, without waiting for any farther in- 
telligence, to convey that information to the court of king's 


bench by a ſuggeſtion on record, and to carry on the proſecution 
in his majeſty's name. But theſe informations (of every kind) 


are confined by the conſtitutional law to mere miſdemeſnors 


only: for,. wherever any capital offence is charged, the ſame 


law requires that the accuſation be warranted by the oath of 
twelve men, before the party ſhall be put to anſwer it. And, as 


to thoſe offences, in which informations were allowed as well as 


indictments, ſo long as they were confined, to this high and re- 


ſpectable juriſdiction, and were carried on in a legal and regular 
courſe in his majeſty's court of king 8 bench, the ſubject had no 
reaſon to complain. The ſame notice was given, the ſame pro- 
ceſs was iſſued, che ſame pleas were allowed, the ſame trial by 
jury was had, the ſame judgment was given by the ſame judges, 
as if * Proſecution had originally been by indiement. But 
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the. government (for thoſe are left to the care of the attorney 
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when the ſtatute 3 Hen! VII. c. r. had extended the juriſdictio 
of the eburt of ſtar- chamber, the members of which were the 
ſole judges of the law, the fact, and the penalty ; and when 
the ſtatute 11 Hen. VII. c. 3. had permitted informations to be 
brought by any informer upon any penal ſtatute, not extending 
to life or member, at the aſſiſes or befbre tlie juſtices of the 
peace, ho were to hear and determine the ſame according to 
their own diſcretion; then it was, that the legal and orderly 
juriſdictien of the court of king's bench fell into dUifufe and ob- 
Hvion, and Empfon and Dudley (the wicket inſtrumments of king 
Henry VII) by hunting oft obfolete penalties, and this tyranni- 
cal mode of proſecution, with other oppreſſive devices 5,” conti- 
_ nually harafſed the ſubfect and ſhamefullly intiched the crown. 
The latter of theſe acts was ſoon indeed repealed by ſtatute 
1 Hen. VIE. c. 6. but the coutt of ſtar-chamber continued in 
high vigour, and daily increafing it's authority, for more than a 
century Jener till db aboliſhed by: mem 2 * 05 TO: | 


» 
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rox this diſſolution the old ed uw ROE of RY 
court of king's bench, as the cuftos morum of the nation, being 
found neceffary to refide fornewhere for the peace and good go- 
vernment of the kingdom, was again fevived in practice. And 
it is obſervable, that, in the fame act of parliament which abo- 
liſhed the court of ſtar chamber, a conviction by information is 

reckoned up, as one of the legal modes of conviction of 
ſuch perfons, as ſhould offend a third time againſt the proviſions 
of that ſtatute . It is true, fir Matthew Hale, who-prefided in 
this court ſoon after the time of fuch revival, is ſaid to have 
been no friend to this method of proſecution : and, if fo, the 
reaſon of fuch his diflike was probably the ill uſe, which the 
maſter of the crown-office then made of his authority, by per- 
tmitting cuir . K to de hatraſſed wich vexatious Informations, 


RE TONY 1 | 5 e eee 187. (edit. 1657) 
* 5 Med. 464. | z'9id. 71. 1 Sid. 152, 

Styl. Rep. 237. 245. Styl. pract. Reg. © Stat. 16 Car. I. c. 10. 5. 6. 
c 5 238 Mod. 460. 


 when- 
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whenever applied to by any malicious or revengeful proſecutor ; 
tratheti than hie doubt of their lagality, or propriety upon urgent 
power of fili 


occafions*. For the ng informations, without any 
control them veſided in the breaſt of the maſter: and, being 
led in the name of the king, they ſubjected the proſecutor to 
no dſtei i thuugh on trial they proved to be gtoundleſs. This 
- oppreſiive- uſe of them, in che times preceding the revolution, 
occaſioned a ſtruggle, ſoon after the acceſſion of king William ?, 


to prochse a declaration of their illegality by che judgment of 


the court of king's bench. But fir John Holt, who then prefi- 


proceeding was grounded on the common lav, and could not be 
then impeached. „And, in a few years after a more tem- 
————— —— 
M. C. 18. which enacts, that the clerk of the crown ſhall not 
file any information without expreſs direction from the court of 


ſuch information, ſhall give ſecurity by a recognizance of twenty 
pounds (Which now ſeems to be too ſmall a ſum) to proſecute 
the ſame with effect; and to pay coſts to the defendant, in caſe 


he be acquitted thereon, unleſs the judge, who tries che infor- 


mation, ſhall certify there was reaſonable cauſe for filing it; and 


at all events, to pay cofts, unleſs the information ſhall be tried 
within a 


year after iſſue joined. But there is a proviſo in this 
act, that it ſhall not extend to any other informations, than 
thoſe which are exhibited by the maſter of the crown- office: 

and, conſequently, informations at the k 
* Wide en, are no oY reſtrained! nope 


+ Www 0 one ſpecies of fortran all! Dae 
by ſtatute 9 Anni. ©. 20. vi. thoſe in the nature of a writ of quo 
warrants ; which was ſhewn, in the preceding volume, to be a 


remedy given to the crown againſt ſuch as had uſurped or in- 


truded into any office or franchiſe” The modern information 


* 1 301. 1 Sid. 174. Farr. 361. 1 Show, 106, f ” TS Lb, 
IN. 1 W. & M. 5 Med. 49. Comb. * See Vol. III. pag. 262. i 
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ded there, and all the judges;\\were clearly-of opinion, that this 


king's bench: and that every proſecutor, permitted to promote 


ing's own ſuit, woe by : 


FRET. 
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tends, to, „* de angient writs heing generally 
made, uſe of to try the civil rights of ſuch franchiſes ;zithough 
Is commenced in the ſame manner as other informations are, 
leave of the court, or at the will of the attorney- general: 
being proper ly. a criminal in order to fine; the de- 
fendant for his uſurpation, a6 wall asito.ouſt hirn from his office; 
yet uſually conſidered at preſent an merely en proceeding. 
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Tuns are all the methods 9 ani __ 
Meg There yet remains another, Which ne- 
af the fabject, and is called an ap. Un hun. 
c en lun unt ian een a Kn a An ute 
Fl Iv. An appeal, in the ſenſe wherein it ĩs here uſed, does not 
ſignify any complaint to a ſuperior court of an injuſtice done by 
an inferior one, which-is the general uſe of the word; but it here 
means an original ſuit, at — time of it's firſt commencement *. 
An appeal therefore, When ſpoken of as a criminal ꝓroſecution, 
denotes an accuſation by a private ſubject againſt another, for 
ſome heinous crime; puniſhment on account of the 
particular injury ſuffered, rather than for the offence againſt the 
public. As this method of proſecution 3 is ſtill in force, 1 cannot 
omit to mention it: but, as it is very little in uſe, on account 
of the great nicety required in conducting it, I ſhall treat of it 
very briefly; referring the ae for nenne to-othes 


voluminous com Fee 75 


Tais private progalh,. for 1 3 of public crimes, 
had probably it's original in thoſe. times, when a private pecu- 
niary fatisfa&tion, called a weregild, was conſtantly paid to the 
party injured, or his relations, to expiate enormous offences. 
This was a cuſtom derived to us, in common with other nor- 


thern nations ©, from our anceſtors, the anggent Germans ; nd 


* Ie derived from the French, * ape! | fame s the ordinary ſenſe of * appeal” in. 
« ler,” the verb active, which ſignifies to Engliſh. | 


eall upon, ſummon, or challenge one; and . * 2 Hawk. P. C. ch. 23. 
not the verb neuter, which ſignifies the © Stiernh. de jure Sucen. J. 3. c. 4+ 
is | | * 


| Ch. 0 # 


| homicide eſtabliſhed in 


whom according to Tacitus?, (<< Initur homicidium certo ar mento- 
num ac pecoriim numero; reripitgue ſarigfactionem univuerſa do- 
e, In the fame” manner by the Iriſh Brehon law, in 
caſe of murder, the Brehon or judge was uſed to compound be- 
tween the murderer, and the friends of the deceaſed who proſe- 

cuted him, hy cauſing the malefactor to give unto them, or to 
the child or wife of him that was lain,” a e which 
they called an eriach*., And thus we find in our Saxon laws 
(particularly thoſe of king Athelſtan®) the ſeveral weregilds for 
ve order, from the death of the 
ceorl or peaſant, up to that of the king bimſelf*. And in the 
laws of king Henry I, we have an account of what other of- 
fences were then redeemable by „and what were not 
ſok. As therefore, during the continuance of this cuſtorh, a pro- 
ceſs was certainly given, for recovering the weregild by the party 
to whom it was due; it ſeems that, when theſe offences by de- 
grees grew no longer redeemable, the private proceſs was Rill 


continued, in order to inſure the infliction of puniſhment upon 
the offender, chough the party en was alles no W 


* o - 


men 8 Bo 


hot Lone FN appeals were 8 in N nature of proſecutions 
for ſome atrocious injury committed more immediately 
an individual, yrs it alſo was antiently Ty, that any ſub- 


Ane it „ the party ſlain: bd HET ihe n 
And. in another place, (c. oy; „De. divided; one half being paid to the panic, 
« liftis, pro modo geenarum, equorum pecoru- the other to the royal family, 
« gue numers conviiti mulitantur. Pars mulas * c. 12. 


1 regi wel civitati; pars ig 7 vindicatur, * In Turkey this principle i is flill 4 


« vel propinguis tjus, exſolvitur.” fo far, that even murder i is never proſecuted 
* Spenſer's. tate of Ireland, pag-1513. by the officers of the government, as with 
edit. Hughes, us. It is the buſineſs of the next relations, 

© Fadic, Civit. Lund. Wilk. 71. and them only, to revenge the ſlaughter of 


The weregild of à ceorl was 266 their kinſmen ; and if they rather chooſe 


thrymſas, that of the king 30000 ; esch ( as they generally do) to compound the 


thrymſa being equal to about a ſhilling of matter for money, nothing more is ' ſaid 


our preſent money. The weregild of a about it. (Lady M. W. 1 AE SAT 42.) 
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ſubject was paid entirely to the relations of 
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; ject tight appeal another ſubj ject or High treamm, hither in che 
eburts f common taw?; qe arent; or (for wenſons con 


mitted beyond che feas) In the evurt of the high conflablewnia 
marfhal: The cognizance of '#ppeals in the latter ill Centimes 
in force; ant ſo late #s 1631 "there Was 4 triat by Batter awarded 
in the cOurt of thivalty, on fuch an appeal of træaſon t burthe 
firſt was U aboliſhed® by the ſtatutes Edw. HI. eg. and 
25 Edw. III. e. 24. and the ſecond expreſſly by ſtatute 1 Hen. IV. 
c. 14. 80 that the only appeals now in Oh for —_— 0 
Within the realm, are appeals of Felony | WEI ert 
tir T7 K itt rr n <5 1979 
An MR of *feloty may be wound kor ee We 
either againſt the parties themſelves,” or their relations. The 
critnes againſt the parties themſetves ate larriay, rape, and arſom. 
= for theſe, as well as for mayhem, the perforis robbed; raviſh- 
A or whoſe houſes ate burnt, may inſtitute this pri- 
Gran he only otints apart one's ation, for which 
an Aon wi be brought, is that of Eng hirn, by either mur- 
der or manflaughiter. But chis cannot be brought by every rela- 
tion: but only by the wife for the death of Her huſband, er by 
the heir male for the death of his anceſtor; which heirſhip was 
alto cbnfned, by an ortlinaee of king Henry the Art, ts the 
four neateſt degrees of blood. It is given to the wife, on ac 
count of the loſs of her huſband: therefore, if the marries again, 
before or pending her appeal, it is loſt and gone; or, if ſhe 
_ marries after judgment, ſhe ſhall not demand execution. The 
heir, as was ſaid, mult alſo be heir male, and ſuch u one as was 
the next heir by the courſe of the common law, at the time of 
Q killing of the anceſtor. But this rule has three exceptions : 
If the perſon killed leaves an innocent wife, ' ſhe only, and 
th the heir, ſhall have the appeal: 2. If there be no wife, and 
the heir be accuſed of the murder, the perſon, who next to him 
| would have been heir _ Wall bring the appeal : : 3. If the 


| Britt. e. 22. * 1 Hal. P. C. 349. 
m By Donald lord Rea adult David © Mirr. c. 2. f 7: 
Ramſcy. (Ruſhw. vol. 2. part. 2. pag. 112.) 
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wiſe kills her huſband, the heir may 
And, by the ſtatute of Glouceſter, 6 Edw. I. c. g. all appeals of 
death muſt be ſued within a year and a day after the completion 
of the felony by the death of the party: which ſeems to be 
only declaratory; of the old common, law ; for in the Gothic 
conſtitutions: we find the ſame · prugſcrintio annalis, quae currit 

te adverſus atforem, fi de domicida ei non cunſtat rn 
dee 45 5 
Tast PREY may PHY. ores 4 ag py ION 
and if the appellee be acquitted thereon, he cannot be after- 
wards indicted for the ſame offence. In like manner as by the 


old Gothic gonſtitution, if any offender gainetl a verdict in his 
favour,. when proſecuted by the party injured, he was alſo un- 


derſtood to be acquitted of any crown profecntion for the ſume 


offence: but, on the contrary, if he made his peace with the 
king, ſtill de might be proſecuted at the ſuit of the party. And 
fo, with us, if a. man be acquitted on an indictment of murder, 
or found guilty, and pardoned by the king, ſtill he may, by 
virtue of ſtatute 3 Hen. VII. c. 1. be proſecuted by appeal for the 


he hath been found guilty 


of manſlaughter on an indictment, 


and hath had the benefit of clergy, and ſuffered the Judgment 
of the law, he cannot afterwards be appealed; For it.is maxim 


of law, that © nemo. bis punitur pro eodem delicto. 


Ir the os be found guilty, he ſhall ſuffer the ſame judg- 
ment, as if he had been convicted by indictment: but with this 
remarkable difference; that on an indictment, which is at the 
- ſuit of the king, the king may pardon and remit the execution; 
on an appeal, which is at the ſuit of a private ſubject, to make 
an atonement for the private wrong, the king can no more par- 
don it, than he can remit the damages recovered on an action of 
battery. In like manner as, while the weregild continued to 


» Stiernh. 47 jure Goth. 1.3. c. 4. * 2 Hawk. P. C. 392. 
1 Bid. l. 1. c. 5. | 


be 


appeal her of the death. 


ame felony, not having as yet been puniſhed for it: though, f 
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be paid as a fine for homicide, it could not bb remitted by this | 
king's authority. And the antient uſage was; ſo late as Henry 
the fourth's time, that all the relations of the ſlain ſhould drag 
the appellee to the place of execution: a cuſtom, founded upon 
that ſavage ſpirit of family reſentment, which prevailed univer- 
ſally through Europe, after the rruption of the northern na- 
tions, and is. peculiarly attended to in their ſeveral codes of law; 
and which prevails even now among the wild and untutered in- 


out to mankind; in their rude and uncultivated ſtate?. However, 
the puniſhment of the offender may be remitted and diſcharged 
by the concurrence: of all parties intereſted 3 and as the king by 
his pardon may fruſtrate an indictment, fo the appellant by his 
releaſe may diſcharge. an _ Mt arora ys 


n R Ne ok . 
apt er e Hi. no.avd. 2anun% 
Tren * pern des | profotution inſtituted by 


the laws of England for the of offences; of which 
that by indictment is the moſt general. I ſhall therefore confine 
my ſubſequent obſervations principally to this method of proſe- 
cution ; remarking by the way the moſt material variations that 
may ariſe, nen an e et 


or appeal. * 175 | mo 
I. Edm.$.3. A : ; 5 * Robertſon Che. V. 3 i. 45 10 1 
* M. 11 Hen V. 13. 3 Inſt. 1327. 1 Hal. P. C. 9. 1 $12 
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habitants of America: as if the finger of nature had pointed it 
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E are next, in the fourth Bees to NS, into the 
4 manner, of 178 ui e or inditment. found, 0 
ay in ie, Ty to. anſwer it. W © haye hithe Bey, Furge 
he o fend er to be in cute before the finding of the indi 


ment ; in which caſe he j is, immediatel A to be arraigned. LI 


then proceſs muſt iflue to 


1314 


bath. 
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But if be 


at the aſſiſes or ſeſſions, £ Rill, an indict; ment may be pre 
againſt him in bie abſence ; 7 lince, - were he preſent, be could not. 
be heard before the, grand ury 2 ainſt it. And, if it. be found, 
0 1 im into court; 5; for r the indict- 
ment cannot be tried, unleſs he perſonally appears : : according 
to the rules, of equity in all, and the expreſs Proviſion of ſtatute 
28 Edw. II CLP * in capital, caſes; that no m man ſhall be x put to 
death, without ing e to anſwer by due E of 1 — 


#1 


F N. 6 8 proper proceſs on an ddt for any petty miſde- 
meſnor, or on a penal ſtatute, is a writ of venire Jacias, Which 
is in the nature of a ſummons to cauſe the. party to appear. Aud 
if by the return to ſuch, ventre it appears, chat the party hath 
lands in the county whereby he may be diſtreined, Ben a diſ- 
treſs infinite ſhall ns x pe from time to time: wil he * 

Jer. IV. ö * Qrq But 


„% OTF; ſecr N s himſc lf, in Fu caſes ; AN. 3 
hath not, in f aller, miſdemef ſnars, been en bound WIS, 19 ry 
erred 


F N n r 3 J * 1 n * 
3 g * — 7 9 X : mo 
3 a v5. = y I __ * 1 N * 
af yu RY p, wr. > % 4 2 U 


RE 
wi 3 I od 
2 


— r * 


2 
_—— TY. l 
n 


nr 
4 * 5 


„ „ * 7 
22 3 ; = 
E 0 5 7 


* 2 & - ar 
is F * 
- — . 

4 


. 
£ 0 


\ 


i 4 
K., Cf 


474 : P 2 W Boon in 


But if the ſheriff returns-that he Hath no lands im his bailiwick, 


then (upon his non-appearance) a writ of capias ſhall iffne, which 

commands the ſheriff to take his body; and have him at the next 
aſſiſes; and if he cannot be taken upon the firſt capias, a ſecond, 
and a third ſhall iſſue, called an alias, and a Pluries cupias. But, 
on indictments for treaſon or felony, a capzas is the firſt proceſs: 
and, for treaſon or homicide, only one ſhall be allowed to iflue *, 
or two in the caſe of other felonies, by ſtatute 25 Edw. III. 
c. 14. though the uſge y to iſſue only one in any felony ; the 
proviſions of this ſtatute being in moſt caſes found impraQticable®. 


And fo, in the caſe of miſdemeſnors, it is now the uſual prac- 


tice for any judge of the court of king's bench, upon certificate 
of an indictment found, to award a writ of capias immediately, 
in order to mr in the defendant, But if he abſconds, and it 
is thought” to purilie Him to an ouflawry, then à greater 
_ Gatiield is abs arty.” För, in füch cafe, After the feveral writs 
have 'iſfaed in à fetülur number, icvrding to the nature of the 
9 critnes, Witliut any effect, the offender falt be put 
; gent in order to his outlawry : that is, be thall be ex- 5 
ary pectin, or required to fiirrender, at five county courts; 
and AT Teturt ed ct 5 and des not ap ar at che 
Aera of req 5 5 , then he is adudged to 5 outlaw 

t out of the Porsch of the law; ſo that he is ibcapable 


tions or otherwiſe. 1 | 
YO110396 ia vilkac) rod elne in zd . 200065 2130 


Tur eit for cone opon daclewehte for milde- 
mefũ ors, 18 the fame as for outfawtics' upon civil actions; 3 (or 
which, and the previous proceſs by writs of capias, exigt acids, 


king the benefit of It 3 in 7 telpedt, "either by bringing act 


and Proclamation, we ſpoke in the preceding book ©) vis. forfei- 


ture of goods and chattels. But an outlawry i in treaſon or felony 


amounts 95 a conviction and attainder of the offence 0 in the 
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* jr Py $. 1, he 2 e See Vol. III. pag. 153. „ 
+32 Hal. P. C. 198. _ | -) 42 Hal. P. C. 205. f 1 
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the lw. a8 hach formerly been abſeryed*s and though antiently 
an gutla ved felon. wes ſaid to have caput lupinum, and might be 
knocked on the head like a wolf, by any one that ſhould. meet 
him ; becauſe, haying renounced all law, he was to be dealt 
with as in a Rate of nature, When every ane that ſhould find him 
might ſlay him: yet now, co avoid (ach. inhumanity, it is holden 
that no man is intitled to kill him wantonly or wilfully ; but in 
ſo doing is guilty of mugder e unleſß it happens in the endea- 
vour to apprebhend him. For any perſon may arreſt an outlay 
on a criminal proſecution, either of his own. bead, or by writ 
or warrant. of capias utlagatum, in order to bring him to execu- 


uon. But ſuch; outlawry- may be frequently. reverſed by writ f 


error . che proceedings cherein being (as it is fit they ſhould. be) 
exceedingly nice and circumſtantial ; and, if any ſingle minute 
point be omitted or miſconducted, the  outlayry is illegal, 
and may be reverſed; upon which reverſal the party accuſed. is 
to, and defend. huraſelf rd, 2 indictment. 

Ant r to te 
1 — — after indie» 
ment found z during which Rage of the proſecution. it is, that 


had at auy time befage trial, to certify and remove the indict- 
ment, with all the proceedings thereon, from any iuferior court 
of criminal juriſdiction into the court of king's bench; which 
is the ſovereign ordinary court of juſtice in cauſes criminal. And 
this is frequently done for one of theſe four purpoſes ; either, 
1. To conſider and determine the validity of appeals or indict- 
ments and the proceedings thereon ; and to quaſh or confirm 
them as there is cauſe : or, 2. Where it is ſurmiſed that a par- 


tial or inſufficient trial will probably be had in the court below, 


the indictment is removed, in order to have the priſoner or de- 
fendant tried at the bar of the court of king's bench, or before 
the juſtices of ai privs: or, 3. It is ſo removed, in order to 
plead the king's pardon there: or, 4. To ifſue proceſs of 


See pag. 178, | 5 1 Hal. P. C. 497. 
f Mirr, c. 4+ $- +. Co. Litt. 128. > BraQton. fol. 125. ka 
Q q 2 Hs outlawry 


writs of certiorari facias are uſually had, though they may be 
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outlawry againſt the offender) in thoſe counties or plates where 
the proceſs" of the inferior judt ges will net fetch him. Such 
writ of certiorari, When bel 1 inferior court 
for removing any record of other proceeding, as well upon in- 

dictment as other wiſe ſuperſedes the Juriſdiction of ſuch infe- 
rior court; and makes all ſubſe quent proceedings therein entirely 
erroneous and illegal; unleſs the court of king's bench remands 
the record to the court below, to be there tried and determined. 
A certiorari may be granted at the inſtance of either the proſe - 
cutor or the defendant: the former as a matter of right, the 
latter as matter of diſcretion ; and therefore it is ſeldom granted 
to remove indictments from the juſtices of gaol delivery; or after 
wy gr AA cee Ny es-. . e 

ene Nine Dit $15 +8393 Wilt: 

10 A T this! ſtage of proſecution alſo it is, that indictments found 
by the grand jury againſt a peer muſt in conſequence of a writ 
of certiorari'be certified and tranſmitted into the court of parlia- 
ment, or into that of the lord high ſteward of Great Britain; 
and that, in places of excluſive juriſdiction, as the two univer- 
fities,. indiftments muſt de delivered (upon challenge and claim 
of cognizance) to the courts therein eſtabliſhed by charter, and 
confirmed by act of any yr to be there ref ama tried 
and nee Ii nne edding ee . Non 


An! — 3 


1 f | e% 4 4 4b 
I Len Pl. : 


| 44 Hal r. c. te n ni ie *; en F.6, a, ee. 3 21 


&, k ago Wo, 36125 


27816 + 10 26 At HAR 6} . 2641 AL. 2 ene cl ail 


| l * 4 = 6 3 ” 
— 12 7 hd +4 34 bs * 1939801 + 1141 aA in. N * a £42 Tik : 997? £ fl 21tÞ 5 thaw! x” 
5 9 » . , 
* 7 E l > * . 1 = = T "Y 2 «a. ar "i, F = x 
| Th NAR e 74 i P47 "3&4 PHI 13 M17 ve DAHCR 34H 


. N 4 *E \ 

10 134k dead } 
1624; 4066 00 Mt) 2jad bes werent if welwan, agg; ti 
+ $64. , 200» $. 128+ +5 tig, OE G7 B14 oe N bt a JUS, SHA 8 e 


148 "I | p a g i 1 bf : 
Siam Miba. BI 379 33 ka 12 J * 1 51182 21 20 i. Ha tt 32 nnn 


Surren irs "on E NTV ere rr ag 


ot} 4 "Fo 4 * 1. . ela ni eh op 


o ARRAIGNMENT, / AND AT 


3. 34 iii ennie ie Me! 35h VE £005 LF 13 
IN CID EN T8, pi 
4 ; £ 17 INE. we WE 1 IIS ET * wh * | . T 
4 » 4 T2 [. re * / : d $4 # 3 "Wy F; of +.# £ I 1 47 - . . 1 * »” oo 5 T 
> | 1470 ; $14 4 T4 : " 
7 * 21 ww 244 — : 1 4 4 > (- * i 
Sf TEE! 1 SES (43 * 3 4 # © 4 


7 H E N *. officader Ade n voluntarily to an 15 
dictment, or was before in cuſtody, or is brought in upon 
criminal -proceſs to anſwer it in the proper court, he is imme 
diately to e ae) Which nenen of exi- 
minal | rags e 7; U 348131 Melt. x 513 5497s 
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To arraign, is en elſe but to call the pridace to the bar 
of the court, to anſwer the matter charged upon him in the in- 
dictment . The priſoner i is to be called to the bar by his name; 
and it is laid down in our antient books *, that, though. under 
an ifidictment of the higheſt nature, he muſt be brought to the 
bar without icons, or any manner of ſhackles or bonds; -unleſs 
there be evident danger of an eſcape, and then he may be ſe- 
cured with irons. | But yet in Layer' s caſe, A. D. 1722. a dif- 
ference was taken between the time of arraignment, and the 
time of trial; and accordingly the LO HATES ſtood at aa bar in 
rand und the time of his minen 2 4 3 
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W HEN bei is no? th to the har, has is called: upon ll name 
to hold up his hand: which, though it may ſeem a trifling cir- 
cumſtance, yet is of this importance, that by the holding up of 
his hand conſtat de perſona, and he owns himſelf to be of that 
name by which he is called. However it is not an indiſpenſable 
ceremony; for, being calculated merely for the purpoſe of iden- 
tifying the perſon, any other acknowlegement will anſwer the 
purpoſe as well; therefore, if the priſoner obſtinately and con- 
temptuduſly ref refuſes to hold up his hand, but pp he is 0 
Teer ebenen 54. 


T 1 EN the inddtment. i is to. be 3 to 5 distinctly i in the 
Engliſh tongue (which was law, even while all other proceedings 
were in Latin) that he may fully underſtand his charge. After 
which it is to be demanded of — whether he be — 2 of the 
crime, whereaf, he. ſtands; indicted, or not guilty: By the old 
common law the acceſſory could not be atraigned till the prinei- 
pal was attainted ; and therefore, if the principal had never, been 
indicted at all, had ſtood mute, had challenged. above thirty, five 
jurors peremptorily, had claimed the benefit of clergy, had ob- 
tained a pardon, or had died before attainder, the acceſſory in 
any af theſe cafes could not be. arraigned : for non conſtitit whe- 
ther any felony. was committed or no, till the principal was at- 
tainted.z and it might ſo happen that the acceſſory thould be-gany 
victed ona day, and the principal. acquitted the next, which 
would be abſurd. However, this abſurdity could only happen, 
where it was poſſible, that a trial. of the. principal might be had, 
ſubſequent to that of the acceſlary ;., and therefore the law till 
continues, that the acceſſory. ſhall not be tried, ſo long as the 
principal remains liable to be ttied hereafter, But by ſtatute 
1 Ann. c. 9. if. the principal be onee convicted, and before at- 
tainder, (that is, before he receives judgment of death or out- 
lawry) he is delivered by pardon, the benefit of clergy, or other- 
wiſe. or if the e ſtands mute, or challenges Fran 


« 2 Hal, . og. e A SIG 3 @ Raym=«408. * | 
v1 y | above 


ali — WVn Ons. 319 
aboye the legal number of jurors, fo as never to \ be convicted at 


All; in any of theſe cafes,” itt Wicht no fubſequent trial can be 


had of the prinitifal, the àcceſſory may be prooeeded againſt, as 
if the principal felon had beer attainted; fot there is ho danger 


of future contradiftion: And upon the trial of the aeceſſory, as 
well after 4s before the conviction of the 
be the better opinion, and founded on the true ſpirit of juſtice 5, 
that tlie abeeſſory is 4t Hberty (if he can) to controvert the guilt 
of his ſuppofed principal, and to prove him innocent f the 


charge, en in pennt of Fer ay is rein ol law; * 
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Wann a criminal is arraighed, he either funds mute, of con- 
7 Hes the fact; which circumſtances we may call incidents to the 
arraignment: of elſe he pleads to the indictment, which is to be 
confidetedd as the next ſtage of proceedings. But; firſt, let us 
obferve thele meidents to the arraignment, of Der eb med or 
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2 eck for treuſch or felony, he either, 1. Makes ne anſwet 


1: or, 2. Anſwers foreign to the purpoſe, ot with ſuch 

wür as is not allowable; and will not anfwer otherwiſe: or, 
3. Upon having pleaded-not guilty, refuſes to put himfelf upon 
e country. If he fays nothing, the court ought 2x Mei to 
itnpanet a jury, to enquire whether he ſtands obſtinately mute, or 
whether he be dumb ex viftatione Der. If the latter appears to 
| be the caſe, the judges of the court (who are to be of counſel 


for che prifoner, and to fee chat he hath law and juſtice) thall | 


proceed to the trial, and examine all points as if he had pleaded 
not guilty®.. But whether judgment of death can be given 
againft fuch a priſoner, who hath never pleaded, and can ſay 
nothing in afreft of oO Sree Is a bh more yet undetermined”, 


r ober. 365, Er SAY en HOOD gte 21008 2 Hawk. P. C. 325. 
2 Hal. 2 2 2 Hal. P. C. 317. 
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principal, it feems'to_ 
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r he be found tobe. ohſtinately mute, (which a priſoner 
been held to be, that hach cut out, his own tongue .) then 

it be on an indichmeht of; high treaſon, it, is clearly, ſettled ba 
ſtanding mute is equivalent to a conviction, and he ſhall xecei) 
the ſame judgment and execution . And as in this the higheſt 
erime, ſo alſo in the loweſt, ſpecies of felony,, vis. in petit lace | 
ciny, and in all miſdemeſnots, ſtanding mute is equivalent to 
conviction. But upon appeals or indie ments for other felonies, 
or petit treaſon, he ſhall not be looked uppn as conyicted, fo as 
to receive judgment for the felony ; but, ſhall, for his obſtinacy, 
receive the terrible ſentence. of penence, or prime fre of ure. 


RI en Wan 3 *I th Ain ne 2998 It; 11153435 Ti 7 £7 4 — Y art; 18 4 
BTO KE this is pronounced the priſoner ought t to have not 
only trina admanitig, but alſo a convenient reſpite of a ſew hours, 


and. the: ſentence; thould ;be..diſtinRly, read, to hirn, that he may 
know his, danger: : and, after all, if he continues obſtinate, an A and 


his offence is clergyable, he ſhall have the benefit of his clergy 
alloxyed: him ; even though he is too, ſtubborn, ta pray it *. Thus 
tender has the modern law been of inflicting! this dreadful puniſh- 
ment; but if no other means will. prevail, and the priſoner 
(when charged with a capital felony). continues ſtubbornly. mute, 
the judgment is then given. againſt, him, without any diſtinction | 
of ſex or degree. A judgment, which the law has putpoſely | 
ordained. to. be exquiſitely ſevere, TS, * that very means it 
e eee be put in execution > bd 2 an 
02 10 dh un de 000 INT; 10: 2 be Alx 315 : 
il Firs rack, or. queſtion, to extort.; en rom Nie ele 
is a practice of i a different nature: this being only uſed to com- 
pel a man to put himſelf upon his trial; that being a ſpecies of 
trial in itſelf. And the trial by rack i is utterly unknown to the 
law. of England; though once when the dukes of Exeter and 
Suffolk, and other miniſters of Henry VI, had laid a deſign to 
introduce the civil gy into. this kingdom as the — of We 


, * — 


* z Inſt. 173. | „2 Hal. P. C. 320. 
1 2 Hawk, P. C. 329. > Hal. PC. 317. „ 2 Hal. P. C. 321. 2 Hawk. P.C. 339 
| | ment, 
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ment, for a beginning thereof they erected a tack for torture; 

which was called in detifion the duke of Exeter's daughter, and 

till remains in the tower of Londonꝰ: where it was occaſionally 

uſed as un engine of Nate, not of law, more than once in thi 

reign of queen Blizabetkr. But When, upon the affafination o 

Villiers duke of 'Bickitigham'by Felton, it was propoſed in _ .:. 5 

wy council tg put tlic alfäfin bo the Tack, In rder te Uiſcofer | ku 

s accomplices ; the judg 88, being conſulted” declared unani- | ti} 

niouſly,” to hes ON er and the honour of ' the En gliſh . 

law, that no fucht . Was allowable. 74 the tbe of 

England . It ſeems aſtoni keene 


＋ 4 7 this ofage, 
the torture, ſhould'be"fald' ts als from a tenderneſf to the 


of men : and yet this is the reaſon given for it's introduQtion in = 
the civil law,” Aid it's ſubſequent adoption by the French 'and —_— 
other foreign nations“: viz, becauſe the laws — endure — = 1 6 
that any mam (hbbld die upon e evidence of a falfe, or even a | . 
ſingle, witneſs ; and therefore cotierived 'this method tat no- 75 
cence ſhould manifeſt itſelf by a ſtout dental, or gullt by a plain 
confeſſion. Thus rating à mais virtue by the Hardineſs of his 
conſtitution, . and 181 5 guilt” by the ſenſibility of his nerves ! 
But there needs only to mh acturatchy" in ordet moſt effectually 
to expoſe, this inhuman ſpecies of merey: the „ op of 
which, as a telt and criterion of truth, - was long'a ele- 
gantly pointed out by Tully ; though he lived in a ftate *. 
is was uſual to torture ves in order to furnfth evidence: „ a- 
men, ſays he, We tormenta gubernat gobr, "moderatur natura 
4 cujuſgite tum animi tum corporis, . "quatfitor, Pettit libido, 
ec corrumpit Per, infirmat merus ; 1. on tot Terum guſts nihul 0 
| verrat lf e Ry watches 


* * * = . — 

a a + 4 5 : » 

0 « 44 1 ES >  » F OP * 1 7 7 

1 +3 : 4 1 7 +x# 4 * * ” # - 33 0 , ' o FREE © A 

| 6 | 4 = 1 . * 
2 ! 9 8 x . . ST 9 — & -'þ * - * 

i N > d 2 : 5 * * 
_ lust. ans -- © gre mathematical: © the force of the 
"3 8 : mathem : e of 


4 a I . — I; 
. =y & a 5 * 8 . 1 
- 1 a — 22 - ISP 2 A 
| | - 6 es ae, 2 88 
ber 9 te — 3 — <q 


P Barr. 69. 15 3. Ys * muſcles and the ſenſibility of the neryes 
* Ruſhw. Coll. i. 63. * «of an innocent perſon being given, it is 
Cod. l. g. t. 41. J. 8. & t. 47. b * « required to find the degree of pain, ne- 

Forteſe. de L., L. FO? ce ceſlary to make him confeſs IE 
The marquis Beccaria, (ch. 16 Ji in an of a given crime.“ 


exquiſite piece of raillery, has propoſed this * Pro Sulla. 28. ; jenna | Y 
, with a gravity and precifion that pho 
Vor. IV. Rr 7 26S \. Tan 
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2 enance, ſave o ly, on the fach de — mens of (cls of the w oe 
bread; and, on the ſecond day, e 
wat ſhall be neareſt to the priſon dgor 3, and in this fituatian this 
ſhall be alternately bis daily diet, cal. ber dies, as, the judgment 


IO! though Jognerly dt wit, r renne 95 
217 7 inn 83 #0 
Ir hath. been doubted Whether, this this bundenen uses at 
al common. law, or Was uced in conſequence of che 
ſtatute Weſkm., 1. 3 Edx L. C. . which fems ee 
ter opinion. For not a — . of it is mentionę * 
Bracton, or in any anticat. author, 


Glanvil or 
t been produced ) 10 che reign . 8 
yet been 1 e reign o 
there are inſtances on 


f Edward Ir. but 
in ibe reign of Hengy III“ here 


berge gen of Hoang, 5 ad Kadog WA, were tried: in a 
particular TR by: o Ju n convicted and 
it is aſſerted ee by — common 


mute on an appeal amountod to 
his $0996 Edward I, dirgfts 
_ ſuch * « as will * put themſelves upon 3 of fe- 
1 before the judges, at the ſuit of the king, to be put 
into hard and. ſtrong priſon {foient yt en ta fri Lane fart et dure ) 
«« as thoſe which refuſe to be at the common law of the land.” 
And, immediately after this ſtatute, the form of the judgment 


en Fleta and Mitten, * have been only a N ſtrait con- 


1 th, 0 30 „ Hawk. P. Ge * a p. C. 149. Bert. 65. 
* Britton, #14. WY , 1.1. 4. 34. 7 Enlynon2 Hal: P. C. 322. 


1 33. * Al common ey, avaiit'le Harare the Weſ?:1 - | 
n Inſt. 179. na. P. 0. * Heu. 6. 12. fi aſcun uſt eſtre appeal, et uft eftre mute, 
P. C. 330. Earn (M. 8 Hen. N. 2.) 
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 finermuht in prifol, Anke ry dd N Act bg Auflenance; but 
no Weight is directed to be laid upon — — 
the death of the Herable 8 and indeed a 
_ puniſhment” on perfons adhudged penanee, fo 
_ their lives! reckoned by Herne in the mirror a8 4 
eriminat homicide's to 
35 Edi I. (cited by a . — auchor') 1 
the peiſoner might then fubſiſt for 
Ungering punifhinent.' 1 mould therefste Tinagine that theprac- 
tice 8 Him wich weights, or, as it is uſually called, 
 Proffrg lum 9\ £2,” was gradually introduced between the reign 
of Bqward FAE 8 Hen. IV, when” it firſt up our 
| books*; and was intended as a ſpecies of mercy 70 che delin- 
quent, by delivering him the fooner from his torment 1 and 
hence I preſume it alſo was, that the duration of the penance 
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benin eiiies, g bei, 
N len ens: a 254 

| uncertaitity of is original, the Geber that 2 0 
Piet oF Tt'slegality/and the repugnance of ic s theory (for 
it rarely is carried into practice) to the humani the laws of 
England, all ſeem to require a legiſlative abolition of this cruel 
proceſs, and a reſtittition of the antient common law; whereby 
the" ſtanding mute in felony, as well as in treaſon and in treſ- 
pale, « ambtinted to a confeſſion of the charge. Or, if the cor- 
ruption of the blood and the conſequent eſeheat in felony were 
removed,” the forte er dure might ſtill remain, as a monu- 
ment of the ſavage 'rapacity,” with which the lordly tyrants of 
feodal antiquity Hanee after eſcheats and forfeitures ; but no 
man would ever be tempted to undergo ſuch a horrid alternative. 
For the law is, that by ſtanding mute, and ſuffering this heavy 
penance; the judgment, and of courſe the corruption of the blood 
and eſcicat by whe — are ed! in felony and petit treaſon ; 


A cf, t. 17 * 4 . F Bt fait dit, que le contraris avoit fre 
» Barr. 62. tus fait devant ces henres, (bid. 2.) 
© a $8 Hen. IV. . R r. 2 | though 
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was chen ff artered and inſtead of continuing 5, Ac anfrotred, 
it' was directed r wen muſt very oon 
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iſhment was probably introduced, in order tolextort's 
plea; without which it was held that r death could 
be given, and ſo the lord laſt his eſcheat. „Bat notwichſtanding bg” 
delinquents, con: their guilt, 
and yet touched with a tender, regard, for their children, have 
rather chaſen to ſubmit to this. painful death, than the; caſier 
judgment, upon . conviction, which might expoſe their offspring 


not only to preſent want, . incapacities. of inherit- 


ance, Nut in high treaſon, as ſtanding mute is equivalent to a 


28 — the ſume judgment, the ſame corruption of blood. 


ſame forfeitures attend, it, as in other; caſes of convie- 
tion.*. . And, thus much for nene. Wag eee 


arraignment, a 5 ift teh yo 1 5 
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II. Tux other incidentoto. arraignments,., excluſive: of 4 
plea, is the priſoner's confeſſion of the indictment- Upon a ſimple 
and plain confeſſion, the court hath. nothing. to do but to award 
judgment: but it is uſually very backward in receiving and re- 
cording. ſuch confeſſion, out of tenderneſs; to the life of the ſub- 


ject and will generally adviſe the priſoner to WY * and 
plead to the indictment”. Wn ale M entf ier nei 
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Bor there iganecbar ſecies of, confeſſion, which we read 
W * of in gur antient books, of a far more complicated kind, 
which is called approvement. And that is when a perſon, in- 
dicted of treaſon or felony, and arraigned for the ſame, doth 
confeſs the fact before plea pleaded; and appeals or accuſes others, 
his accomplices, of the fame crime, in order to obtain his par- 
don. In this caſe he is called an approver or prover, probatar, 
and the party appealed or accuſed is called the appellee. Such 
approvement can only be in capital offences; and it is, as it Were, 
equivalent to an indictment, ſince the appellee is equally called 


upon to anſwer it: and if he hath no reaſonable and legal ex - 


ceptions to make to the perſon of the approver, which indeed 


* 2 Hawk. P. C. 331 f 2 Hal. P. C. 225; | 
are 
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by battel, or by the country; and, if vanquiſhed or found 


guilty, muſt ſuffer the judgment of the ws, and the approver 


ſhall have his pardon, ex deb/fo juſtitiae. On the other hand, if the 


| appellee be conqueror, or acquitted by the jury, the approver ſhall 


riſen to good 


that all the good, 
method of 'approvement,” is fully provided for in the caſes of 


receive judgment to be hanged, upon his own confeſſion of the 
inditment;' for the condition of his pardon has failed, viz. 


the convicting of ſome other perſon, and e his oonvic- 


tiow rexhjpiny abſolute. Sy & 1's; N | 5 
Bur it is purely in the Aiseretien of che court to permit the 

approver thus to appeal, or not; and, in fact, this courſe iſe of ad- 

mitting approvements hath been long diſuſed: for the truth 


was, as fe Matthew Hale obſerves, that more miſchief hath a- 
men by theſe kind of approvements, upon falſe 


and malicious accuſations of defperate villains, than benefit to 


$ were more frequently 
admitted, great ſtrictneſs and nicety were held therein: though, 


ſince their diſcontinuance, the doctrine of approvements is be- 


come a matter of more curiofity than uſe. T ſhall only obſerve, 
whatever it be, that can be expected from this 


robbery, burglary,” houſebreaking, and larciny to the value of 
five ſhillings from | 
Wen is 5 W. iK M. c. 8. ro & 11 W. III. c. 23. and 5 Ann. 


c. 31. Which enact, that, if any ſuch felon, being out of priſon, 


ſhall diſcover two or more perſons, who have committed the like 
felonies, ſo as they may be convicted thereof; he ſhall in moſt 
caſes receive a reward of 40, and in general be intitled a par- 
don of all capital offences, excepting only murder and treaſon. 
And if any ſuch perſon; having feloniouſly "kolen any lead, iron, 
or other metals, ſhall diſcover and convict two offenders of having 
illegally bought or received the ſame, he ſhall by virtue of ſtatute 
29 Geo. II. c. 30. be padoned for all fuch elne Nb nN 
e ſuch diſcoyery. 
5 s 2 Hal. P. C. ch. 29. 2 Hawk. P. C. ch. 24. 
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are very numerous, be muſt. put himſelf | upon B trial, either 


the public by the diſcovery and conviction of real offenders. And 
therefore, in the times when ſuch 


es, ſtables, and coachhouſes, by 


„ a Is 
"A > dh. , . _ 
a4 % & £ 9 12 
i g Bath At , WS. 9 
n n | 2 - #25 + — 45 
8 6 SST IS — CS 
"KEY 2 * p 4 We * -= <7 
» Sa — 24 — +. 4 
2 -Y 
at Head" : 
_ * — : * 4 
— 7 g i 


1 — e 


fs 5; 
'\ i 5 
1 N 
. * * 
t Cc 
0 : 
* « 
ö 
” 2 * * 
31 1 0 Bo 
PU 
15 2 * 5 ; & 
ST IR TT 6-3 2 7 4; Weg 1 9 
9 * * 89898 1 
, * * pa W - i Fg. © * 
_ * S531 6&0 5 . 7 r 4 K 42 29 * — R - 
a : 7 
' 2 ST” * 8 4 _ * 6 Fo bf * — 8. * * oy . — : e , 
ALTO UII 247 DUE OE 90184 TO FOOT ST, 014 44: 6 | 
e oh Ht eee nth Ph t nt 
il i Biel 19730 S047 i ee VHIH e ED Y N 
wh bf 4 7 7 7 wi Sat" Wis. a 3 5171 cr 
4 : =» 46S. 7 "+, 1, 
Nin er 31 x | 4 df vi 75 N «WD 07.6 5 * 601 
*. . ye, g N © 5 ** 
In „ I_* * 21 0 Ant te os IS ALL en *x Ny 34 9 
1 3 2-4 a 
Etre r* NL Fame a 
e e . 3 8 * 7 4 — A 
Daene ITS (OR 2 0 3 
o PLEA, ans 1 uE. 1 
; — - oy 4 
. « Ix 8 ne Nr 50 
nr 207 OF 32090 IB n N N r 5 * 
'2 * — 9 * 0 " — * 7, < „ Ft { 
* 4 # * 39 F . * 5 ty 2 5 4 154 * 
— "5 2 P 1 
"$3062. . nn r RA. emen ar 
21 K a” y 2 
' FY SHE * * 47 ' 
% 11 


4 - jpg of 9 
38. e matter es by him on his arraignment, if he 
does not confeſs, or ſtand mute. This is either, 1. A plea to 
the juriſdiction ; 2. A demurrer; 3. A plea in enn 
eee eee links 
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" FoxmenLy: thete * another plea, pany noticing — 
Janctuarys which is however neceſſary to be lightly touched upon, 
as it may give ſome light to many parts of our antient law: it 
being introduced and continued during the ſuperſtitious venera- 
tion, that was paid to conſecrated ground in the times of popery. 
Firſt. then, it is to be obſerved, that if arperfanaccuſed of any 
crime (except treaſon, wherein the crown, and ſacrilege, wherein 
the church, was too nearly concerned) had fled to any church 
or church- yard, and within forty days after went in ſackcloth 
and confeſſed himſelf guilty before the coroner, and declared a 
the particular circumſtances of the offence;z and thereupon took 
the oath in that caſe provided, viz. that he abjured the 1 
and would depart from thence forthwith at the port that ſhould 
be aſſigned him, and would never return without leave from the 
king; he by this means ſaved his life, if he obierved the condi- 
tions of the oath, by going with a croſs in * hand and with 


all 


d 6 0 | WazonGs 337 

e ſpeed, to the port aſſigned, 3 For 

if, duritig this forty days privilege of ſanctuary, or in his road to 

the ſea lide, he was apprehended and-arraigned in any court for FP 
this fdony,' he might plead the of fanctuary, and had 

a right to he remanded, if taken out againſt his will *. But b 

this -abjuration - his blood was attainted, and he forfeited all his 

_ gonds:.and;chattels*, The immunity of theſe privileged places 

was very much abridged by the ſtatutes 27 Hen. VIII. c. 1 19. and 
32 Hen, VI. c. aa. And now, by the ſtatute 2 1 Fac. I. c. 28. 
| privilege of. ſanctuary, and pa wg ans e r 5 

nnn N 

— 2 Dor dan 2 3 28133 f | 2 
 -+ForMERLY al the 3 wed 4 to 100 pleaded 
before trial or conviction, and was called a r plea; 
which was the name alſo given to that of ſanctuary. But, as 
the priſoner upon a trial has à chance to be acquitted, and to- 
tally. diſcharged; and, if convicted of a clergyable felony, is 
entitled equally to his clergy after as before conviction; thĩs 
courle is extremely diſadvantageous: and therefore the benefit of 
clergy is now very rarely pleaded ; but, if found requiſite, is 
rer by m dene . is yore N him. 
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„b therefore 00 the: eee, We. pleas, before- 
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mentioned. | 5 
3 ee 0 * Augen, is wh Ts an e e 6 is taken _ pat 
before a court, that hath no cognizance of the offence ; as if a | 1 
man be indicted for a rape at the ſheriff's tourn, or for treaſon at of 
the quarter ſeſſions: in theſe or ſimilar cafes, he may except to 115 
the juriſdiction of the we W e at all to "We 91 
G . | 15 
| AAS 

N | e 

the A 1 to the aides This i is incident to "IN 
criminalcaſes, as well as civil, when the fact as alleged is allowed THEY] 

* Mirr. c. 1. F. 13. #Hawk, P. C. 335, 2 Hal. P. C. 236. 25 Wt: 

» 2 Hawk. P. C. 33. Aid a56. | "ro 


gas _- | Bina Book 
to be true, but the priſoner. joins iſſue upon ſome. point of law 
in the indictment, by which he inſiſts that the fact, as Rated, is 
3 felony, treaſon, or Whatever the crime is alleged to be. Thus, 
for inſtance, if a man be indicted for felonibiſiy ſtealing a grey- 
hound; which is an animal in which no valuable property, can 
he had, and therefore it is not felony, but only a civil treſpaſs, tu 
ſteal it: in this caſe the party indicted may demuꝛ tothe indift- 
ment; es it to be felony, though he confeſſes then of 
taking it. Some have held*,/ that if, on demucrec; the point of, 
4 law, be 40 wind againſt the priſoner, he ſhall have judgment and 
execution, as if convicted by verdict. But this is denied by 
others t, who hold, that in ſuch caſe he ſhall be directed and re- 
ceived to plead the general iſſus, not guilty, after a demurrer 
determined againſt him. Which, appears the mote reaſonable, 
becauſe it is cleat, that if the — freely diſcovers the fact in 
court, and refers it to the opinion of the court, whether it be 
felony, or no; and upon the fact thus ſnewn it appears to be 
felony; the court will not record the confeſſion, but admit him 
afterwards to plead not guilty . And this ſeems to be a caſe of 
the ſame nature, being for the moſt part a miſtake in point of 
law, and in the conduct of his pleading : and, though a man by 
miſpleading may in ſome caſes. loſe his property, yet the law 
will not ſuffer him by ſuch. niceties to loſe his life. However, 
upon this doubt, demurrers to indictments are ſeldom uſed: ſince 
the ſame advantages may be taken upon a plea of not guilty; 
or. afterwards, in 1 of een when 35a i —_ cſta- 
Wiel, the . > iin RR lt ky Ad 
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III. A. PLEA, in py" is F e for 1 4 
wrong name, or a falſe addition to the priſoner. As, if Tamer 
Allen, gentleman, is indicted by the name of Jom Allen, | e/quire, 

he may plead that he has the name of James, and not of John; 
and that he is a gentleman, and not an eſquire. And, i either 
fact is found by a jury, then the indictment ſhall be "_ as 


*' Hal. P. C. 257 of 2 Hal. .es 
f 2 Hawk. P. C. 334. 485 


Chi 26. WrzonG's. | 329 
writs or —— in civil actions 3 of which we ſpoke' 
at large, in the preceding volume“. But, in the end, there is 
little 1 the priſoner by means of theſe dila- 
tory pleas 3 -becauſe, if the exception be allowed, a new bill of 
indictment may be framed, according to what the priſoner in his 
plea avers to be his true name and addition. For it is a rule, 
upom all pleas in abatement, that he, who takes advantage of a 
flaw, muſt at the fame time ſhew how it may be amended. Let 
mmm next erer a mord W kind * 2 Vis. 

ah 3 DOG CR; N ** 1 
Av. e AL wk a which go to we merits of ths 
indi&ment, and give a reaſon why the Priſonet ought not to an- 
ſwer it at all, nor put himſelf upon his trial for the crime alle- 
ged. Theſe are of four kinds: a former acquittal, a former 
conviction, a former attainder, or a pardon. There are many 


other pleas, which may be pleaded in bar of an Lene”: but 
. — appeals and indiQuments. |" 


* 
, * 1 n : 
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a. Preasr, e of neee rr or a forked ac- 
quittal, is grounded on this univerſal maxim of the common 
law of England, that no man is to be brought into jeopardy 
of his life, more than once, for the ſame offence. And hence 
it is allowed as a conſequence, that when a man is once fairly 
found not guilty upon any indictment, or other proſecution, 
he may plead ſuch acquittal in bar of any ſubſequent accuſa- 
tion for the ſame crime. Therefore an acquittal on an appeal 
is a good bar to an indictment of the ſame -offence. And fo 
alſo was an eoquitel on an indictment a good bar to an appeal, 
by the common law“: and therefore, in favour of appeals, a ge- 
neral practice was introduced, not to try any perſon on an indict- 
ment of homicide, till after the year and day, within which 
appeals may be brought, were paſt; by which time it often hap- 
pened that the witneſſes died, or the whole was forgotten. To 
Eon which i inconvenience, the ſtatute 3 Hen. VII. c. 1. E 


> Yee Vol. UE pag. 302. 373 
1 2 Hawk. P. C. ch. 23. 


8 IV. 81 95 that 
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; that. indictments ſhall be proceeded on, immediately, at che 
kjng's,ſuit, for the death of a man, without: waiting for bring⸗ 


ing an appeal; and that the plea, of .auterfoits ac, on an in- 
Wan mo be a0; ber 1 ee of ee. en 


5 3e 1 | ien an 1 tt: JT To Ax; 
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conviction, for the ſame identical crime, though no judgment 

was eyer given, or perhaps will be, (being ſuſpended; by thie be- 

W nefit of clergy or other cauſes) is a good plea in bar to an in- 
mer, that no man ought to be twice brought in danget of bis 
life for one and the ſame, crime. Hereupon it has been held, 
that a conviction of manſlaughter, on an appeal, is a bar even in 
another appeal, and much more in an indictment, of murder; 
for the fact proſecuted is the ſame in both, though the offences 
differ in colouring and in degree. It is to be obſerved, that the 

pleas of auterfoits acquit, and auterfoits canvict, or a former ac- 
quittal, and former conviction, muſt be upon a proſecution for 

the ſame identical act and crime. But r Foie is eee e 


* | $3445 
. the ir a auterfait tate, or a n 
tainder; which is a good plea in bar, whether it be for the ſame 
or any other felony. For wherever a man is attainted of felony, 
by judgment of death either upon a.verdi& or confeſſion, by 
outlawry, or heretofore by abjuration; and whether upon an ap- 
peal or an indiftment ; he. may plead: ſuch attainder in bar to any 
ſubſequent indictment or appeal, for the ſame or for any other 
felony . And this becauſe, generally, ſuch proceeding on a ſe- 
cond proſecution cannot be to any purpoſe; for the priſoner is 
dead i in law by the firſt attainder, his blood is already corrupted, 
and he bath forfeited; all that he had: ſo that it is abſurd and 
ſuperfluous to endeayour to attaint him a ſecond time. But to 
this general rule however, as to all others, there are ſome ex- 
ceptions; herein,  ceſſante ratione, ceſſat et ipſa lex. As, 
1. Where the former attainder i is reverſed for error, for then it 


| 2 Hawk, P. C. 377- 1 n at $54. 
| | 18 


G Wiwloinid's! _—_ 
is the Lane 45 if it had never beef. And the fame reaſon holds, 
where the attainder is reverſed by parliament, or the judgment 
vacated by the king's pardon, with regard to felonies committed 
_ aftetwards.” 2. Where the attainder was upon indictment, ſuch 
attdinder ib he bar to an appeal - for the prior ſentence is pardon- 
able by the king; and if chat might be pleaded in bar of the 
appeal, the king might in the end defeat the ſuit of the ſubject, 
by ſuffering * prior ſentence to ſtop the proſecution of a fe- 
_ cond, and then, when the time of appealing is clapſed, granting 

the delinquent a pardon,. 3. An attainder * felony is no bat to 
an indictment of treaſon: becauſe not only the judgment and 
manner of death are different, but the forfeiture is more exten- 
five,” and the land goes to different perſons. 4. Where a perſon 
attainted of one felony, as robbery,” is afterwards indicted as 
cipal in another, as murder, to which there are alſo acceſſo- 
ries," proſecuted at the fame time; in this caſe it is held, that 
the plea of "auterfoits uttumt is no bar, but he ſhall be compelled | 
to take his trial, for the fake of public Juſtice :/ becauſe the ac- 
ceſſotĩes to ſuch ſecond felony t be convicted till after the 
conviction of the principal. And from theſe inſtances we may 


collect that the plea of aterfoits attaint ĩs never $00d, Hat — 
1 a ſecond 1581 would be ere „ e . A 
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. Aab a On may be pleaded 1 r i as at once 
deſtroying the end and purpoſe of the indictment, by remitting 
that puniſhment, which the proſecution is calculated to inflict. 
There is one advantage that attends pleading a pardon in bar, or 
in arreſt of judgment, before ſentence is paſt; which gives it by 
much the preference to pleading it er ſentence or attainder. 
This is, that by ſtopping the judgment it ſtops the attainder, and 
prevents the corruption of the blood : which, when once cor- 
Tupted by attainder, | cannot afterwards be reſtored, 'otherwiſe 
hit by act of parliament.” But, as the title of pardons is ap- 
plicable to other ſtages of proſecution; and they have their re- 
ſpective force and efficacy, as well after as before conviction, 
outlawry, or attainder ; I ſhall therefore reſerve the more mi- 
ane | 8 ſ2 nute 
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nute conſideration of them, till l PR 3 * MA: 
he Ran only the. of execution. t 
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1 kd this head of iregial 1 it will. 0 
be neceſſary. once more. to.obſerve ; that, though in ciyil actions 
when a man; has his election what plea in bar to make, he is 
concluded by that plea, and cannot reſort to another if that be 
determined againſt him; (as, if on an action of debt the de- 
fendant pleads a general releaſe, and no ſuch releaſe can be, 
proved, he cannot afterwards, plead the general iſſue, nil debet, 
as he might at firſt: for he has made his election what plea to 
abide by, and it was his own folly to chuſe a rotten defence) 
though, 1 ſay, this ſtrictneis is obſerved, in civil actions, guia in- 
tereſt reipublicae ut fit finis Jitrum-: yet in criminal proſecutions, 
in favorem vitae, as well upon appeal as indictment, when a pri- 
ſoner's plea in bar is found againſt him upon iſſue tried by. a jury, 
or adjudged againſt him in point of law. by the court; {till he 
ſhall not be concluded or convicted — but ſhall have judg- 
ment of reſpondeat puſter, and may plead over to the felony the 
general iſſue, not guilty “. For the law allows many pleas by 
which a priſoner may eſcape death; but only one plea, in con- 
ſequence whereof it can be inflicted; vi. on the general iſſue, 
after an impartial examination and deciſion of the facts, by the 
unanimous verdict of a jury. _ remains therefore at I i. 


71 


: v. Taz general. ile, er plea. gk guilty *, upon 5657 
5 3 alone the priſoner can receive his final judgment of death. 
In caſe of an indictment of felony or treaſon, there can be no 
ſpecial juſtification put in by way of plea. As, on an indictment 

for murder, a man cannot p/ead. that it was in his own defence 
againſt a robber on the highway, or a burglar ; but he muſt 
plead the general iſſue, not guilty, and give this ſpecial matter 

in evidence. For (beſides that theſe pleas do in effect amount to 
the general iflue; ſince, if true, the priſoner is moſt clearly 
not guilty) as the facts in treaſon are laid to be done pro- 


2 Hal: P. C. 239. * See appendix, f. 1, 


ditorie 
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ditorig, gt on opting ſong Beit 1, 0, jo felony.; that the: 
killing. was done fe/opice;, theſe charges, of a traiterous or fe- 
lonious intent, are the points and very gif of the indictment, 
and, muſt.. be anſwered. 0 the general negative, not 

guilty; and, the jury upon the evidence will take notice of any 
defentive matter, and give. theic Verdict accordingly, as effeg- 
tually as if it were, or could be, {pecially pleaded. So that this is, 


upon all accounts, the moſt advantageous plea for che ꝓtiſoner . 
N err Ne nene Jnanea 4 Goin 440) $513 45S I 1; 
Wax the, priſoner hath; thus, pleaded. not guilty, nen culpa- 
elit, or, nien clpablez. which was formerly. uſed. be abus 
viated upon the minutes, thus, , nor (of ent) cx/.” the. clerk of 
the aſſiſe, or clerk of the arraigns, on. behalf of the crown replies, 
that the;priſoner is guilty, and that he.is ready to prove him ſo. 
This is done by two monoſyllables in the ſame ſpirit of abbre- 
viation, ** cul. prit. which, fignifies firſt that the priſoner is 
guilty, (cul. 5 or culpabilis and then that the king is 
ready to prove him ſo; prit, pragſo ſum, or paratus veryficare. 
This is therefore a replication on behalf of. the king vive. voce 
at the bar ; which was formerly the courſe in, all pleadings, as 
well in civil as in criminal cauſes... And that was done in the 
conciſeſt manner: for when the pleader intended to demur, he 
expreſſed his demurrer in a ſingle word, ,« * Judgment ;' J ſignifying 
that he demanded judgment whether the weit, declaration, plea, 
Sc. either in form or matter, were ſufficiently good in law: 
and if he meant to reſt on the truth of the facts 22 he 
expreſſed that alſo. in a. ſingle ſyllable, . prit ;” ſignifying that 
he was ready to prove his aſſertions: as may he obſerved from 
the yearbooks and other antient repoſitories of law a, By this 
replication the king and the priſoner are therefore at iſſue: for 
we may remember, in our ſtrictures upon pleadings in the prece- 

book, it was obſerved,” that when the parties come to a 
fact, 1 is affirmed on one ſide and denied on the other, then 
they are ſaid to be at iſſue in point of fact: which is evidently 


2 Hal. P. C. 258, See Vol. III. pag. 312. 
1 North's life of lord Guildford. 98. 


the 


33 Pore ws W 
the * in che plea of 1 eat: by the priſoner”; and the 
replieation of  ca/.” 
that the uſual concluſon of all affirmative pleadings, as. this of 
cul. or guilty is, was by an * in rr words,” Ges and this 


<« he is ready to ve j Which 
ſame thing is hor expel xd the Gn fle-word, * e bes 
1 wet e 5 


How our courts came ee elbe matter as wits M ee 
in ſo odd and obſcure a manner, rem fantam tam neghgenter,” | 
cin hardly be protiounced with! certainty. It may perhaps, how- 
ever, be accounted for by ſappoſing, that theſe were at firſt ſhort 
notes, to help the memory of the clerk, and remind him what 


he was to reply; or elſe it was the ſhort method of taking down 


in court, upon the minutes, the replication and averment ;** cu}. 
pri which afterwards the ignorance of aten Clarke 
adopted for the very words to be by them ſpoken !: Ff 


bs 88 1.20 $64 * 143. 12 8 ane 263 „n i 20 bb } 4.2 R 


= 
TY 


Bor however it may have-ariſen, che joining of iffue (which, 
though now uſually entered on the record, is no otherwiſe 
joined * in any part of the proceedings ) PO: to be clearly the 
meaning of this obſcure- expreſſion ” ; which has puzzled. our 
moſt ingenious etymologiſts, and is commonly underſtood as if 
the clerk of the arraigns, immediately 6n plea pleaded, had fixed 
an opprobrious name on the priſoner, by aſking him, 5 culprit, 
% how wilt thou be tried?“ for immediately upon iſſue joined 
it is enquired of the priſoner, by what trial he will make his 
innocence appear. This form has at preſent reference to appeals 
and approvements only, wherein the appellee has his choice, 
2 to 40 the 09 gh by een or by A But en in- 


1 

2 of this ignorance we may ſce day the officer bids the crier number them, Pr 
inſtances, in the abuſe of two legal terms Which the word in law-french i 18, © cou. 
of antient French ; one, the prologue to all * ger; but we now hear it pronounced in 
proclamations, © oyez, or hear ye, which very 2504 Engliſh, © count ane * 
is generally, pronounced moſt unmeaningly t See appendix, 5. . 
O yes :” the other, a more pardonable u 2 Hawk. P. C. 399. 
miſtake, viz. when a * are all ſworn, “ 2 Hal, P. C. 258. 


dictments, 


by the clerk? And we may ald remember. 8 


Ch, 260 WON Os 335 
dictments, ſince the abolition of ordeal, there can be no other 
trial but that by jury, per paris, or by the country : and there- 
fore, if the priſoner refuſes to put himſelf upon the inqueſt in 
the uſual form, that is, to anſwer that he will be tried by God 
and the country, if a commoner ; and, if a peer, by God and 
his peers ; the indictment, if in treaſon, is taken pro confeſs - 
and the priſoner, in caſes of felony, is adjudged to ſtand mute, 


and, if he perſeveres in his obſtinacy, ſhall be * 
the peine fort et du. LOG? uf ener, 


Wur n the priſoner. has cus out himſelf upon his trial, the 


clerk anſwers in the humane language of the law, which always 
hopes that the party's innocence rather than his guilt may appear, 


« God ſend thee a good deliverance.” And then th 


as ſoon as conveniently may be, to the trial; the * 
which will mne N in the next gu derten — 


5 . — >; : < 4 


Wee ton Cn gu A Reap be called 
miſtaken in his conjectures, has obſerved judicizm Dei. But it ſhould ſeem, that t when 
that the proper anſwer is © by God or the the queſtion gives the priſoner an optio 

« country,” that is, either by ordeal or by lis anfwer muſt be poſitive ;- and 'not in 
jury; becauſe the queſtion ſuppoſes an ap- the disjunctive, which returns ve 
tion in the priſoner, And certainly it gives back to the proſecutor. f 
ſome neee to this obſervation, that 08 * l 57. State Trials, bali. #3 
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AR dene et of Nee ab. 
eſtabliſhed by the laws of England, were formerly more 
numerous than at preſent, through the ſuperſtition of our Saxon 
anceſtors: who, like other northern nations; were extremely 
addicted to divination ; a character, which Tacitus obſerves of 
the antient Germans *. They therefore. invented a conſiderable 
number of methods of purgation or trial, to innocence 
from the danger of falſe witneſſes, and in conſequence of a no- 
tion that God would always interpoſe miraculouſly, to vindicate 
the rb e 


: I. Tun moſt antient ſpecies of trial was that by ordeal ; 
which was peculiarly diſtinguiſhed by the appellation of judicium 
Dei; and ſometimes vulgaris purgatio, to diſtinguiſh it from the 
canonical purgation, which was by the oath of the party. This 
was of two ſorts *, either rad, or water-ordeal ; the for- 
mer being confined to perſons of higher rank, the latter to the 
common people *. Both Taos might be performed by * 


de mor. Germ. 10. vel per aquam, pro diverſitate conditionis Bo- 

5 Mir. c. 3. F. 23. minum : per ferrum calidum, fi fuerit homo 

© Tenetur ſe purgare is qui actuſatur, per liber; per aquam, fi fuerit ruſticus. (Glanv. 
Dei judicium ;  ſcilicet, per calidum ferrum, J. 14. c. 1.) ' ; 


but 


2 


W's o 3 


5 da, he was _ condemned as. 9 808 However, K 
this latter method queen Emma, the — of Edward the 
confeſlor, -. is mentioned to have cleared her character, when 5 
W ſamiliarity with 4 eee Z 


CIS = performed, either by plunging the bare 
arm up to the elbow in A 315 5 water, and eſcaping unhurt 
thereby: or by caſting che perſon fuſpected into a river or pond 

of cold water 3 and, if he floated. therein without any action of 
ſwimming, it was deemed an evidence of his guilt ; but, if he 
ſank, he, was acquitted. It ĩs eaſy to trace out the traditional re- 
lics of this water-ordeal, in the ignorant barbarity ſtill, practiſ 
in many countries. to diſcover witches, by caſting them into 
water, and drowning them to proye their innocence. 
And: in the Eaſtern empire the fire-ordeal was uſed to the ſame 
purpoſe by the emperor, Theodore Laſcaris ; who, attributing 
his ſickneſs to magic, cauſed, all thoſe whom he ſuſpected to 
handle the hot iron: thus joining (as has been well remarked 9 
to the moſt Fares crime in Ws, me 50 . dubious 0 80 
of inn pon. Ke A n 155 W 


W ©. % 


And indeed this purg ation by cent ſeems to * 1 very 
antient, and very ert, in the times of ſuperſtitious barbacity. 
Ls; was Known to che antient Greeks: for in the Antigone of 


1 This is ſtill expreſſed j in that common Tho. Rudborne Hg. 2. Winton. 8 
form of ſpeech, of * going through fire and c. 1. 
« water to ſerve another.“ | Sp. L. b. 12. c. 5. 
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Sophocles®, a A perſob, ; faſpedted' by Citbn'dE 4 miſdemeſnor, de- 
clares himſelf ready : to handle hot iron and' to walk over fire, 
in order to manifet is innocence Which, the ſeholiaſt tells 
us, was then a very uſual. purgation. * And Grotius gives us 
many inſtances of water-ordeal i Bichynia, Sardinia," 9133 other 
g, There is allo a very peculiar ſpecies 'of water-ordeal, 
id to prevail among the Indians on the coaſt” of Malabar; 
where a ark accuſed of any enormous eritne is obliged to ſwim 
over a large river abounding With crocodiles, and, if he eſcapes. 
unhutt, he is reputed" innocent. As in Siam, beſides the uſual 
methods of fire and water-ordeal, both parties ute ſometitmes 
expoſed to the fury of à tiger let loofe whe that purpoſe : and, if 
the beaſt ſpares either, that perſon is accounted innocent; if 
neither, both are held to be'guilty ;. but if he ſpares both, the 
trial i is incomplete, at and they 22 to a may certain ritetion 25 
On x cannot but be aſtoniſhed at the folly and it piety. of 
pronouncing a man guilty, unleſs he was cleared by a REN ; 
and of expecting that all the powers of nature ſhould be ſuſ- 
pended, by an immediate interpoſition of providence to ſave the 
hocent, whenever it was preſumptuoul Iy required.” And yet 
in England, ſo late as King Jo John's time, we find granits 1 to the 
biſhops and clergy to uſe, the ' judichum ferri, aquae, et igt. 
And, both in England and Sweden, the clergy preſided at this 
trial, and it was only performed in the churches or in other 
conſecrated ground: for which Stiernhook * gives the reaſon; 
«non defuit illis opera et laboris pretium ; ſemper enim ab ejuſ- 
« modi judicio aliquid lucri ſacerdotibus obveniebat.” But, to give 
it it's due praiſe, we find the canon law very early declaring 
againſt trial by ordeal, or vulgaris purgatis, as being the fabric 
of the devil, cum fit contra praeceptum Domini, non tentabis 
" TOY Deum tuum . Upon this authority, though the 


18 


rv. 270. 8 1 4 jure Suconum, L. i. 1 
On Numb. v. 17. = Decret. part. 2 auf. 2. gu. 5. at. 7. 
i Mod. Univ. Hiſt. vii, 266. Decretal. lib. 3. tit. 50. c. 9. & G ibid. 


> Spelm. C/ 435. ; 
Now canons 
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canons themſelves were of no validity in England, it was thought 


proper (as had been done in Denmark above. a century 3 ") 
to diſuſe and aboliſh this trial entirely in our courts, of juſtice, 


by an act of parliament in 3 Hen, III. according to ſir Edward 
Cake ' or rather by. an order of the king in council. 
h ar di 11: ar gil hg n e en 4 4 
. ANOTHER ſpecies, of purgation, ſomewhat ir to the 
former, but probably ſprung from a preſumptuous abuſe of re- 
velation in the ages of dark ſuperſtition, was the .corſned, or 
morſel of execration: being a piece of cheeſe or bread, of about 
an ounce in weight, which was conſecrated with a form of ex- 
orciſm ; deſiring of the Almighty that it might cauſe convullions 
and paleneſs, and find no paſlage, if the man was really guilty”; 
but might turn to health and nouriſhment, if he was innocent : : 
as the water of jealouſy among the Jews* was, by God's eſpecial 
appointment, to cauſe the belly to ſwell and the thigh to rot, 4 
the woman was guilty of adultery. This corſned. was then give 
to the ſuſpected perſon ; who at the ſame time alſo received the 
N ſacrament : if indeed the corſned was not, a8 ſome have 
ſuſpected, the ſacramental bread itſelf ; till the ſubſequent i in- 
vention of tranſubſtantiation preſerved it from profane uſes with 
a more profound reſpect than formerly. Our hiſtorians aſſure us, 
that Godwin, earl of Kent in the reign of king Edward the 


* n 


confeſſor, abjuring the death of the king's brother, at laſt a Wp- 


pealed to his corſned, . per buccellam deglutiendam abjuravit *, 

which ſtuck in his throat and killed him. This ah A5 has been 
long ſince gradually aboliſhed, though the remembrance of it 
ſtill ſubſiſts in n e of eee retained among the 


Saen rte. ; be. 
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* n | Mod. Vn. Hit. xxxii, 1. 105, Numb. ch. v. 

Rep. 3. | * * LL. Canut. c. 6. 

r Rym. Feed. 228. Spelm. G %% 326. Ingulph. 

2 Pryn. Rect. en. 20. Seld. Cam. As, I will take ws e upon 

Jol. 48. a LI FW it; may this morſe! be my laſt, ;” and the 
2 — 0 439. | lie. 


enn Book Wt), 
=” daga, 20 31 ene a% Kli on wee webimed. ri on 
However we cannot but rechark, that though in European 
countries this cuſtom midſt probably aroſe from an abuſe of re- 
vealed religion, yet credulity and ſu will, in all ages 
and in all climates, produce the une or ſunilar effects. And 
therefore we ſhall not be ſurprized to find, that in the kingdom 
of Pegu there fall fabſiſts a trial by the corſned;" very fimilar to 
that of our anceſtors, only ſubſtituting raw rice inſtead of bread v. 
And, in the kingdom of Monomopata, they have a method 3 
deciding lawſuits equally whimfical and uncertain.” The witneſs 
for the Plains chews the bark of à tree, 'endued with an'emetic 
quality ; which; being ſufficiently bn Wcatkd, is then infuſed in 
Water, which is given the deſendant to drink. If his ſtomach 
rejects it, he is ci demned':' if it ſtays with him, he is abſolved, 
unleſs the plaintiff will drink ſome of the fame water; and, if 
it ftays with him alfo, the fuit is left undetermined®.”o 
LE: (15% — $97 45% g t 0 3; Maths + Nin ens. 11 
i Tue tl du 1 trial were e in 
uſe” among our Saxon anceſtorz. The next, which ſtill remains 
in force, though very rarely in uſe; owes it's introduction re 
us to the princes of the Norman ' Hoe. "Ate: WII 
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III. Tux trial by bathe, del, of! fingle combat + which was 
another ſpecies of prefumptuous appeals to providence, under an 
expectation that heaven would unqueſtionably give the victory to 

the innocent or injured party. The nature of this trial in caſes 
of cixit i injury, upon iflue joined in a writ of right, was fully 
diſcuſſed in the preceding b6ok? : to Which I habe only to add, 
that the trial by battel may be demanded at the election of the 
appellee, in either an appeal or an approvement; and that it is 
carried on with equal ſolemnity as that on a writ of right: but 
with this difference, that there each party might hire a champion, 
but here they muſt fight in their proper perſons. And therefore 
if the appellant or approver be a woman, a prieſt, an infant, or 


Mod. Univ. Hiſt. vii. 129. | See Vol. III. pas · — 80 


of 


E wn . 6 74 8 
himſelf upon the coun 


charter, becauſe fighting 
employment. 80 likewiſe if the erime be notorious i as if the 


7 TY | o 
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of the age of ſixty, or lame, or blind, he or the Aces 
and refuſe the wager of battel ; and compel the appellet to put 
Alſo peers of the realm, bringing an 
appeal; ſhall not be challenged to wage battel, on account of the 
dignity of their perſons ; nor the citizens of London, by fpecial 
ſcems foreign to their education and 


thief be taken with the mainour, or the murderer in the room 
with a bloody knife, the appellant may refuſe the tender of battel 
from the appellee * ; for it is unreaſonable that an innocent man 
ſhould ſtake bis 1 75 * Nen ng abeady balk-consiened. 

1 nder N x 6 n ene 2:5 * 


Fur form "rh Hl waging: battel upon appeal are 


el the ſame as upon a writ of right; only the oaths jog 


the two combatants are vaſtly more ſtriking and foletan *. 
appellee, when appealed of felony, pleads not guilty, and 9 80 
down his glove, and declares he will defend the fame by his 
body: the appellant takes up the glove, and fee. that he is 
—— make good the appeal, body for body. 
taking the bock in his right hand, b 0 
— right hand of his antagoniſt, ſwears to this effect. Hoc 
<<" audi," bomn, guem per manum teneo,” Cc: * hear this, O man 
% whom 1 bold by the hand, who calleſt thyſelf John by the 
* name of baptiſm, that I, who call myſelf Thomas by the name 
« of baptiſm, did not felonioufly- murder thy father, William 


by name, nor am any way guilty of the faid felony. So help 


c me God, and the ſaints; and this 1 will defend agaĩnſt. thee 
% by my body, as this court ſhall award. To 1 


pellant replies, holding the bible and his antagonift's hand in 


ſame manner as the other: hear this, O man whom I hold 
«© by the hand, who calleſt thyſelf Thomas by the name of bip- 
« tifm, that thou art perjured; and therefore perjured, becauſe 
« that thou feloniouſly didſt murder my father, William by 


40 name. 80 l Re Nc the faints ; and this I win prove 


* 2 Hawk, . o. 427; e Flet. 41. 34 2 Hay k. P. C. 426. 
a : 40 againſt 
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* againſt: thee by my body, 45 this court” Mall award. The 
battel is then to be fought) with the fare weapons,” bis. batons, 
the ſame ſolemnity, and the ſame bath againſt atnulets and ſor- 
cery, that are uſed in the civil combat: and if the appellee be 
ſo far vanquiſhed, that he cannot or will not fight any longer, 
| he: hall bo adjudged to be hanged immediately and then, as 
well as I he be killed in battel, providence is deemed tao haye 
determined in favour of the truth, and his blood ſhall be at- 
tainted. But if be kills the appellant, or can maintain the fight 
from funriſing till the ſtars appear in the evening, he ſhall” be 
acquitted. 80 alſo if the appellant becomes recreant, and pro- 
nounces the horrible word of craven, he ſhall loſe his Hberam le- 
gem; and become infamous; and the ap 


damages, and alſo be for ever quit, not only of che * but 
of all W likewiſe for owe no eee fo: 


ow _ 15 
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by the peers of Great Britain, in the court of parliament, or the 
court of the lord high ſteward, when a peer is capitally indicted. 
Of this enough has been ſaid in a former chapter; to which I 
ſhall now only add, that, in the method and regulations of it's 
proceedings, it differs little from the trial per parriam, or by 
jury: except that the peers need not all agree in their verdict; 


but the greater number, ee or tobe at to leaft, w"_ 
OO: and bind the minority“. ä 8 


- wh. 


v. Tur trial by j jury, or the coi, per Parriam, is alſo 


chat trial by the peers of every Engliſhman, which, 


"as the 


re ome * his erte, is ſecured to him by the great 


4 ' pres 


* There is a Ne e be · 
tween this proceſs, and that of the court of 
"Areopagus at Athens, for murder; wherein 
the proſecutor and priſoner were both ſworn 
in the moſt ſolemn manner: the proſecutor, 
that he was related to the deceaſed (for 
none but near relations were permitted to 
proſecute in that court) and that the pri- 


\ 
\ 


. 


ſoner was the ciufe of | his death ; the 
priſoner, that he was innocent of the 


charge againſt him. Pott. Antiqu. b. 1. 
c. 19.) 


See pag. 259. | 
Kelynge. 56. Stat. 7 W. II, e. 3. . 1. 
Foſter. 247. 


charter: 


pellee ſhall recover his 


all apo We #5 _ 343 
charter : . nullur uber homo capiatur, vel au hitter, aut exuler, 


% ' aliqiio' alio mad deftruatur, "OP" 784 eee 
1 0 W terra. 


Tur antiquity av Hibs of this trial; for the ſettling wat 
evi Pep Bas before been explained at large. And it Neil 
hold much ronger 1 in criminal caſes ; fince, in times of diffi- 


5 © * . - 


culty and danger, more is to be apprehended from the violence 


and partiality of judges appointed by the crown, in ſuits between 
the king and the ſubject, than in diſputes between one individual 
and another, to ſettle the metes and boundaries of private pro- 
perty. Our law has therefore wiſely placed this ſtrong and two- 
fold barrier, of a preſentment and à trial by jury, between 
the liberties of the people, and the prerogative of the crown. 
It was neceſſary, for preſerving the admirable ballance of our 
conſtitution, to veſt the executive power of the laws in the 
prince: and yet this power might be dangerous and deſtructive 
to that very conſtitution, if exerted without check or control, by 
juſtices of oyer and terminer occaſionally named by the crown; 
who might then, as in France or Turkey, impriſon, diſpatch, 


inſtant declaration, that ſuch is their will and pleaſure. But the 
founders of the Engliſh laws have with excellent forecaſt con- 
trived, that no man ſhould be called to anſwer to the king' for 
any capital crime, unleſs upon the preparatory accuſation of 
twelve or more of his fellow ſubjects, the grand j Jury: and that 


indictment, information, or appeal, ſhould afterwards be con- 
firmed by the unanimous ſuffrage of twelve of his equals and 
neighbours, indifferently choſen, and ſuperior to all ſuſpicion. 
So that the liberties of England cannot but ſubſiſt, ſo long as this 
palladium remains ſacred and inviolate, not only from all 

attacks, (which none will be ſo hardy as to make) but alſo from 
all ſecret machinations, which may ſap and undermine it; by 
introducing new and arbitrary methods of trial, by juſtices of 


9 Hen. III. c. 29. . See Vol. III. pag. 379. 
the 
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the peace, commiſſioners of the revenue, and gquats. of cb 
ſcience... And however conxenient theſe. may appear at firſt, (as 
doubtleſs all arbitrary powers, well executed, are the moſt con- 
venient) yet let it be. again remembered, that delays, and little 

iconveniences in the forms of juſtice, are the price, that all free 

nations muſt pay for their liberty in more ſubſtantial matters; 
that theſe. inroads upon this ſacred bulwark of the nation are 
fundamentally. oppoſite to the ſpirit of our, conſtitution 3 and 
that, though begun in trifles, | the precedent may gradually i ing 
creaſe and ſpread, to the utter e of jur nnen | 
e ee RARER Dire Je * 50} P1343. 5 ane has 
-OW!} bar» 0951: a3 dat hy 115 bt debe a, 77 i 0 oo 
Wuar was Gaid of juries, in general; and the wal thereby, 
in civil caſes, will greatly ſhorten our preſent remarks, with 
| Cegard to the trial of criminal ſuits ; indictments, informations, 
and appeals : Which trial I ſhall copGder, in the ſame method 
that I did the former; by following the order and courſe of the 

proceedings eee as 5 dn e "A SIR * 

0 W Mei en 47 oh 


* 
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Wu T1 therefore, a priſoner on his arraignment hay * 
1 guiliy, and for his trial hath put himſelf upon the country, 
which country the. jury are, the ſheriff of the county muſt re- 
turn a panel of jurors, /iberos et legales homines, de vicineto; 
that is, frecholders, without juſt exception, and of the vie or 
| neighbourhood 3. which is interpreted, to. be of the county where 

the fact is committed *. If the proceedings are before the court 

of king's bench, there is time allowed, between the arraign- 

ment 1 the trial, for a jury to be impanelled by writ of venire 
factas to the ſheriff, as in civil cauſes ; and the trial in caſe: of. a 

miſdemeſaor is had at 25% prius, anleſs it be of ſuch; conſequence 

as to merit. a trial at bar ; Which is always invariably had when 

the priſoner is tried for any capital offence, But, before com- 

miſſioners of oyer and terminer and gaol delivery, the ſheriff by 
virtue of a general precept directed to him beforehand, returns 


t 2 Hal. P. C. 264. 8 Hawk, P. C. 403. 


to 


o 
* 


Ol ap ot Waon et. 5 345, 
w-the-court a-panet of forty: eight: 2 
may be called upon their trial at that ſeſſion: and therefore it is 
there uſual to try all felons immediately, or ſoon, after their 
arraignment. But it is not cuſtomary, nor agreeable to the ge- 
neral courſei of proceedings, unleſe by conſent of parties, to try 
perſons indidted of ſmaller miſdemeſnors at the ſame court in 
which they have pleaded not guilty, or traverſed the indictment. 
But chey uſually give ſocutity'to. the'ovurt, ts appear at the next 
aſſiſes or ſeſſion, and then and there to try mim giving 
notice to the proſecutor of the ſame. ng 


AI caſes of high trzaſan; -whedeby comuption-of hlood may 
enſue, or miſpriſion of ſuch treaſon, it is enacted by ſtatute 


7 W. II c. z. firſt, that no perſon ſhall be tried for any ſuch 

treaſon, exoept an attempt to aſſaſſinate the king, unleſs the in- 
dictment be found within three years after the offence: commit- 
ted: next, that the prifoner thall-have a copy: of the indict- 
ment, but not the names of the witneſſes, five days at leaſt be- 
fore" the trial; that is, upon the true conſtruction of the act, 
before his arraignment*; for then is his time to take any ex- 
ceptions thereto, by way of plea or demurrer: thirdly, that he 
ſhall 'atfo have à copy of the panel of jurors two days before his 
trial: and, laſtly, chat he'ſhall have the ſame compulſive. pro- 
ceſs to bring in his witneſſes for him, as was uſual to compel 


A 


_ (which did not take place till after the deceaſe of the late pre- 
tender} all perſons, indicted for high treaſon: or miſpriſion there- 


all the witneſſes to be produced, and of the jurors impanelled, 
with their profeſſions and places of abode, delivered to him ten 
days before the trial, and in the preſence of two witneſſes ; the 


better to prepare him to make his challenges and defence. But 


this lact act, fo far as it affected indictments for the inferior ſpe- 


cies of high treaſon, reſpecting the coin and the royal ſeals, is 


re * the ſtatute 6 Geo. III. c. 53. elſe it had been im- 
> Folt. 230. 
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their appearance againſt him. And; by ſtatute 7 Ann. c. 21. 


of, ſhall have not only a copy of the indictment, but a lift of 
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palſiblente.-hate tried thoſe offences in the ſamo circuit in which 
they are indicted: for ten clear days, betwrtenꝭ the finding and 
the trial of the indictment; will exceed the time uſually allotted 
for any ſeſſion of ayer and terminer . And no perſon indicted for 
felohy is, or (as the law ſtands) e e ee to ſuch. 
copies, before the time of his trial. 1e 305 Denen 4017 30 
«dan Stat 2dr r 107 ug wht babs raf Sch fools 
Wurn the trial is called on, the jurors ate to be ſworn, as 
they e to the number of twelve, anten Ae: are challen- 


q by the eee e e add g) ain 
f | 


Me ee eee may ee eee part of the 
king; or on that of the priſoner ; and either to the whole array, 
or to the ſeparate polls, for the very ſame reaſons that they _ 
be made in civil cauſes. For it is here at leaſt as neceſſary, as 
there, that the ſheriff or returning officer be totally indifferent; 
that where an alien is indicted; the jury thould be de medietate, 
or half foreigners; (which does not indeed hold in treaſons , 
aliens being 2 judges of the breach of tee 
to the king) that on every panel there ſhould be a competent 
number of hundredors; and that the particular jurors ſhould be 
omni excepitione majores;. not liable to objeQion either propter f- 


noris e, en e rn TOE or 8 de- 
lidtum. I 


Cna1IRNe Es upon any of the enge accounts are - ſuled 
challenges far cauſe; which may be without ſtint in both cri- 
minal and civil trials. But in criminal caſes, or at leaſt in capi- 
tal ones, there is, in favorem vitae, allowed to the priſoner an 
arbitrary and capricious ſpecies of challenge to a certain number 
of jurors, without ſhewing any cauſe at all; which is called a 
peremptory challenge: a proviſion full of that tenderneſs and 
humanity to priſoners, for which our Engliſh laws are juſtly 
famous. This is grounded on two reaſons. 1. As ay one 


i Foſt. 250. e WS, 5 2 77 OR EGS III. pag. 359. 
* 2 Hawk. P. C. 410. * 2 Hawk. P. C. 420. 2 Hal. P. C. 275 
40 | mu 


Ch / Won . 347 
muſt be Tenfible; what ſudden iĩmpreſſions and nnn pre- 
judices we are apt to conceive upon the bare looks and geſtures 
of another; and how neceſſary it is, that a priſoner (when put to 
defend his life) ſhould have a good opinion of his jury, the want 
of which might totally diſconcert him; the law wills not that 
be ſhould be tried by any one man againſt whom he has con- 
ceived'a prejudice, even without being able to aſſign a reaſon for 
ſuch his diſlike. 2. Becauſe, upon challenges for cauſe ſhewn, 
if the reaſon aſſigned prove inſufficient to ſet afide the juror, 
perhaps the bare queſtioning his indifference may ſometimes pro- 
voke a reſentment ; to prevent all ill conſequences from which, 


him alſde. N 


255 2 F 4 8 * 1 


＋ HIS gende of remptory e 8 ited 


to the priſoner; is denied to the king by the ſtatute 33 Edw. I. 
ſt. 4. Which enacts, that the king ſhall challenge no jurors 
without aſſigning a cauſe certain, to be tried and approved by 
the court. However it is held, that the king need not aſſign 
his cauſe of challenge, till all the panel is gone through, and 


unleſs there cannot be à full jury without the perſons ſo chal- 


lenged. And then, and not ſooner, the king's counſel muſt 
| ages es cauſe : otherwiſe the Jag ſhall 1 _— "In 


Taz peremppesey challenges of the 1 muſt however 1 
ſome reaſonable boundary; otherwiſe he might never be tried. 
This reaſonable boundary is ſettled by the common law to be the 
number of thirty five; that is, one under the number of three 
full juries. For the law judges that five and thirty are fully 
ſufficient to allow the moſt timorous man to challenge through 
mere caprice; and that he who peremptorily challenges a greater 
number, or three full juries, has no intention to be tried at all. 
And therefore it dealt with one, who peremptorily challenges 


above thirty five, and will not retra& his challenge, as with one 


who ſtands mute or refuſes his trial ; by ſentencing him to > the 


- * 2 Hawk, P. C. 413. 2 Hal. P. C. 271. F 4 
Uu 2 peine 


the” priſoner is ftir at Ty if he + aero 1 to 19 
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„ verde er ahuneticb Sulndig/ inn by attainting him in treaſon . 
And i che law Rands a DP ERC any 
_ Ms >) 2 wat hs pot, "FS. v9 * Nene rer wy 


EY IT DET *& DENTON BODY s n r 7 59 
78 „e by ane 22 ne n (Which, nn hs "= 
felonies, ' ſtands unrepealed by ſtatute 1 Ph. & Mar. c. 10.) 
by this ſtatute, I ſay, no perſon, atraigned for felony, can be 
admitted to make any more than twenty peremptory challenges. 
But how if the priſoner will peremptorily challenge twenty one? 
what ſhall be done? The old opinion was, that judgment of 
peine forte et dure ſhould be given, as where he challenged thirty 
= fix at the common law): but the better opinion ſeems; to bel, 
; | that ſuch challenge ſhall only be diſregarded and overruled... Be- 
| cauſe, firſt, the common law doth not inflict the judgment of 
penance for challenging twenty one, neither doth the ſtatute 
inflict it ; and ſo heavy a judgment hall not be impoſed by in- 
plication. Secondly, the words of the ſtatute are. r be 
% not admitted to challenge more than twenty; the evident 
conſtruction of which is, that any fartherichallenge: ſhall be, diſs 
allowed or prevented : and therefore, being null from the be- 
ginning, and never in fact a challenge, it can ſubject the pri- 
ſoner to no pa neTTIne 7.0 Tr rue enn gen 
Ir, by ATR of challinges. or . ae. of. he. 8 
fufficient number cannot be had of the original panel, a tales 
may be awarded as in civil cauſes , till che number of twelve is 
fworn, well and truly to try, and true deliverance make, be- 
tween our Won lord the king, and the priſoner whom 
«« they have in charge; and a true verdict to give, according! to 
their GE. . 5d, FRITH 


727 
the indictment is uſually opened, and the evidence marſhalled, 
examined, and —_— by | the counſel for the crown, or proſe- 


2 2 Hal. P. C. 268, 3 Toft. 227. 2 Hal. P. C. 270. 
2 Hawk. P. C. 414. dee Vol. MI. pug. 36. 
| 2 cution. 


F 


c a5. Was e 349 
cution. Hut it is a ſettled. rule at common law, that no counſel 
ſhall be allowed a priſoner upon his crial, upon the general iſſue, 
in any capital crime, unleſs ſome point of law ſhall ariſe proper ta 
be debated . A rule, which (however it may be palliated under 
cover of that noble declaration of the law, when rightly under - 
ſtood, that the judge ſhall: be counſel for the priſoner 3 that is, 
ſhall fee that the proceedings againſt him are legal and ſtrictly 
regular) ſeems to be. not at all of a piece with the reſt of the 
humane treatment, of priſoners. by the Engliſh law. For upon 
what face of reaſon, can that aſſiſtance be denied to fave the life 
_ of} a man, Which yet is allowed him in proſecutions for every 
petty treſpaſs? Nor indeed is it ſtrictly ſpeaking a part of our 
antient law: for the mircour*, having obſeryed the neceſſity of 
counſel in civil ſuits, « who know how to forward and defend 
the cauſe, by the rules of law and cuſtoms of the realm,” 
irre afterwards ſubjoins; and more neceſſary are they 
«for defence upon indictments and appeals. of felony, than upon 
other venial cauſes. And, to ſay the truth, the judges 
themſelves are ſo ſenſible of this defect in our modern practice, 
that they ſeldom ſcruple to allow a priſoner counſel to ſtand by 


* 2 Hawk. P. Can... + « permeget, FU omni fetitione coxfili 


* Sir Edward Coke (3 Inſt. 137. ) gives 


another additional reaſon for this refuſal, 


« becauſe the evidence to convict a priſoner 


*« ſhould-be ſo manifeſt, as it could not be 
« contradifted.” It was therefore thought 
too dangerous un experiment, to let an ad- 
vocate try, whether it OY be ere err 
or no. | 
6. * Tx {<5 | 

' » Father Parſons the jeſuit, , 5 after 

him biſhopEllys, (of Engliſh liberty. ii. 26.) 


have imagined, that the benefit of counſel 
to plead for them was firſt denied to pri- 


ſoners by a law of Henry I, meaning (TI 
preſume} chapters 47 and 48 of the code 
which is uſually attributed to that prince. 
« De cas criminalibus vel capitalibus nemo 
& quarrat confilium 3 guin implacitatus ftatim 


ais omnibus poteſt et debet uti confilio.” nag 


this conſilium, I conceive, fignifies only an 
impariance, and the petitio ronſilii is craving 


deave to impart ; (See Vol. III. pag. 298.) 


which is not allowable in any crimi- 


nal proſecution; This will be manifeſt by 


comparing this law with a co-temporary 


paſſage in the grand rouſtumier of Noman- 


dy, (ch. 85.) which ſpeaks of imparlances 
in perſonal actions. Apres ce, eſt tenu le 
« querelle a reſpondre ; et aura congie de ſey 
% ronſeiller, S il le demande: et, quand il ſera 
% conſeille, il peut nyer le faitt dont il oft ac- 


te uſe,” Or, as it ſtands in the Latin text, 


(edit. 1539.) © Duerelatus autem poſtea tens- 
% tur reſpondere ; et habebit- licentiam conſu- 


« lendi, ff requirat : habito autem confilio, de- 
« bet fadtum negare quo accuſatus eft.” 
him 


/ 


1 
een 


i eee Boks 
him at the bar, and inſtruct him what n to aſk, or eren 


to alk queſtions for him with reſpect to matters of fact* for 
as to matters of law, 4115 


importance to be left to the good pleaſure of any Judge, "and 1 
* 


it's inclination to indulge priſoners with this reaſonable aſſiſtance, 
by enacting in ſtatute 7 W. III. c. 3. that perſons indie for 
ſuch high treaſon; as works a corruption of the blood, or miſ- 

priſion thereof, may make their full defence by counſel, not ex- 
ceeding two, to be named by the priſoner and aſſigned by the 
court or judge: and this indulgence, by ſtatute 20 Geo. II. c. 30. 


is extended to parliamentary jnpenchments for high —_ WR 
were W in Ty „Ae a.” * 


* an doctrine of en upon pe b bu, 10 n 
| moſt reſpects, the ſame as that upon civil actions. There are 
however a few leading points, wherein, by ſeveral ſtatutes and 
reſolutions, a W is | made between civil and criminal 
evidence. 


Fixs rv, in all caſes of high treaſon; petit treaſon, and mi- 
priſion of treaſon, by ſtatutes 1 Edw. VI. c. 12. 5 & 6 Edw. VI. 


c. 11. and 1 & 2 Ph. & Mar. c. 10. two lawful witneſſes ny re- 
quired to convict a priſoner ; except in caſes of coining®, and 
counterfeiting the ſeals; or unleſs the party ſhall willingly and 


without violence confeſs the ſame. By ſtatute 7 W. III. c. 3. in 
proſecutions for thoſe treaſons to which that act extends, the 
ſame rule is again enforced, with this addition, that the con- 
feſſion of the priſoner, which ſhall countervail the neceſſity of 
ſuch proof, muſt be in open court; and it is declared that both 
witneſſes muſt be to the fame overt act of treaſon, or one to one 
overt act, and the other to another overt act of the ſame ſpecies 
of treaſon?, and not of diſtin& heads or kinds: and no evidence 
ſhall be admitted to prove any overt act not expreſſly laid in the 


1 Hal. P. C. 297, See St. Tr. II. 144. Foſter, 235. 


g on the trial, they are intitle to 
the aſſiſtance of counſel. — ſtill this is a matter of too much 


orthy the interpoſition of the legiſlature; Which Bas ſhewn 


indict- | 


3 Won es., 35 


indictment. And therefore in fir John Fenwick's caſe, in king 
William's time, where there was but one witneſs, an act of par- 

lament * was made on purpoſe to attaint him of treaſon, and he 
was executed. But in almoſt every other accuſation one poſitive 
witneſs is ſuffieient. Baron Monteſquicu lays it down for a rule*, 
that thoſe/laws which condemn a man to death i 


this reaſon, that the witneſs who affirms, and the accuſed who 


denies, make an equal ballance*®; there is a neceſſity therefore 


to call i in a third man to. incline the ſcale. But this ſeems to be 
matters too far: for there are ſome crimes, in which the 
very privacy of their nature excludes the poſſibility of having 
more than one witneſs: muſt theſe therefore eſcape unpuniſhed ? 
Neither indeed is the bare denial of the perſon accuſed equi- 
valent to the poſitive oath of a diſintereſted witneſs. In caſes of 


indictments for petjury, this doctrine is better founded; and 


there, our law adopts it: for one witneſs is not allowed to con- 
vict a man indicted for perjury; becauſe then there is only one 


_ cath againſt another. In caſes of treaſon alſo, there is the ac- 
cuſed's oath of allegiance, to counterpoiſe the information of a 


fingle witneſs; and that may perhaps be one reaſon why the law 
requires a double teſtimony. to convict him: though the prin- 
cipal reaſon, undoubtedly, is to ſecure the ſubje from being ſa- 


crificed to, fictitious conſpiracies, which have been the engines or 


dne and crafty Politics in all ages. 


91 


1 though from the reverſal of colonel Sidney's 


44 by act of parliament in 1689 it may be collected, 
that the mere ſimilitude of hand- writing in two papers ſhewn 


to a jury, without other concurrent teſtimony, is no evidence 
that both were written by the ſame perſon; yet undoubtedly 


the eng; to of witneſſes, well a ET with Bs party's 


Stat. 8 W. III. Ca; | | | 1 10 Mod. 194. 
St. Tr. V. 40. 2 St. Tr. VIII. 472. 


ier ,da. 
© Beccar. c. 13. "2 | 


> 


any caſe on the 
depoſition of a ſingle. witneſs, are fatal to liberty: and he adds 
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hand, PTY they believe the paper in queſtion to have been 
n e unt e eee l 
* * i N 8 1 Wei 

Tui pi v, by the Ratuts 21 rn a wochen 0g « 
| baſtard child, concealing it's death, muſt prove by one witneſs 


that the child was born > thao Rank e eee 


be evidence of nn e e eee 


{ ' 


. all pteſumptive e of felony thould 2 
4 880 cautiouſly: for the law holds, that it is better that ten 
guilty perſons eſcape, than that one innocent ſuffer. And ſir 
Matthew Hale in particular! lays down two rules, moſt prudent 
and neceſſary to be obſerved : 1. Never to convict a man for 
ſtealing the goods of a perſon unknown, merely becauſe he will 
give no account how he came by them, unles an actual felony 
be proved of ſuch goods: and, 2. Never to convict any perſon of 
murder or manſlaughter, till at leaſt the body be found dead ; 
on account of two inſtances he: mentions, where - perſons. were 
executed for the . PE on, who were then ling, but 
* 9 5 | 


Kaen, it was an antient and — roenibied ory 
(derived from the civil law, and which alſo to this day obtains 
in the kingdom of France“) that, as counſel was not allowed to 
any priſoner accuſed of a capital crime, ſo neither ſhould he be 
ſuffered to exculpate himſelf by the teſtimony of any witneſſes. 
And therefore it deſerves to by: remembered, to the honour of 
Mary I, (whoſe early ſentiments, till her marriage with Philip 
of Spain, ſeem to have been humane and generous) that when 
ſhe appointed fir Richard Morgan chief juſtice of the common- 
Pe, ſhe os him, ba that 1 notwithftandio g the old error, 


rl Lord Preſton's caſe. A. D. # — _ _ 2 Hal. P. C. 290. 

Tr. IV. 453. Francia's. caſe. 4 D. 1716. * St. Tr. I. pain. | 

St. Tr. VI. 69. Layer's caſe. 4. D. 1722. * Domat. publ. law. b. 3. t. 1. Moniela 

ibid. 279. Henzey's caſe. 4. D. 1758, Sp. L. b. 29. e. 11. 

- 4 Burr. 644. | i Sec pag. 17. s | | 
See pag. 198, "ER F which 
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«which did ndt admit any y Aitheſt to Peak, or any iter matter 
to be heard, in favour 2 the adverſary, her majeſty being 
os party ; her highneſs” pleaſure was, that whatſoever could be 
«© brought in favour of the ſubject ſhould be admitted to be 
10 heard: and moreoyer, that the juſtices ſhould not perſuade 
r themſelves to fit in judgment otherwiſe for her highneſs than 
ot her ſubjet® Afterwards, in one particular inſtance (when 
embezzling he queen's military ſtores was made felony by ſta- 
tute 31 Eliz. c. 4.) it was provided that any perſon, impeached 
for ſuch felony, “ ſhould be received and admitted to make any 
« lawful proof that he could, by lawful witneſs or otherwiſe, 
. for his diſcharge and defence: and in general the courts 
grew ſo heartily aſhamed of a doctrine fo unreaſonable and « op- 
pteſſive, that a practice was gradually introduced of examining 
witneſſes for the priſoner, but not upon oath * : the conſequence 
of which till was, that the jury gaye leſs credit to the priſoner's 
evidence, than to that produced by the crown. Sir Edward Coke? 

proteſts very ſtrongly againſt this tyrannical practice: declaring 
that he never read in any aC of parliament, book-caſe, or re- 
cord, that in criminal caſes the party accuſed ſhould not have 
witneſſes ſworn for him; and therefore there was not ſo much 
as ſcintilla juris againſt it 7. And the houſe of commons were 
fo ſenſible of this abſurdity, that, in the bill for aboliſhing hoſ- 
tilities between England and Scotland, when felonies Saite 
by Engliſhmen in Scotland were ordergd to be tried in one of the 
three northern counties; the) ms: on a clauſe, and carried it* 
againſt the efforts of both crown and the houſe of lords, 
againſt the practice of the Sin in England, and the expreſs 
law of Scotland*, that in all ſuch trials, for the better diſco- 
« very of the truth, and the better information of the con- 
« ſciences of the jury and juſtices, there ſhall be allowed to the 


m Holingſh: 1112. St. Tr. I. 72. | * Stat. 4 Jac. I. c. 1. 1 1 
* 2 Bulſtr, 147. Cro. Car. 292. | Com. Journ, 4, 5. 12, 13, 15. 29. 
3 Inſt. 79. 30 Jun. 1607. 


Þ See alſo 2 Hal. P. C. wy and his ſum- id. 4 Jun, 1607. 
mary. 264. | 
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« party arraigned the benefit of uch cle witneſſes, to be 
« examined upon oath, as.can be produced for his. clearing and © © 
« juſtification.” At boo. gth by the ſtatute 7 W. III. c. 3: the 
ſame meaſure of juſtice Was elabuched throu ghout all the realm, 
in caſes of treaſon within the act: and it Was afterwards decla- 
red by : ſtatute 1 Ann. t. 2. e. 9 . that i in all caſes of treaſon. and 
| felony, "all Witneſles for the Bee ſhould he examined Wa 
oath, "ha ke manner as the witneſſes againſt him, * ee n 
r* EN the dens 5 on both kides i is cloſed,” the j jury PO 
1 Uiſcharged till they have given in their verdict 3 but, are to 
confider of it, and deliyer it. in, with the ſame forms, . as upon 
civil cauſes : only they cannot, in a criminal caſe, 1. a privy 
a verdict . But an open verdict may be either general guilty, or 
not guilty; or ſpecial, ſetting forth all the circumſtances of the 
caſe, and praying tlie Jad of the court, whether, for in- 
| ſtance, on the facts ſtated, it be murder, manſlaughter, or no 
crime at all. This is where they doubt the matter of law, an an 
therefore chuſe to leave it. to 1 4 determination of the court; 
though they have an unqueſtionable right of determining upon 
all the circumſtances, and finding a general verdict, if they think 
proper ſo to hazard a breach of their oaths; and, if their verdict 
be notoriouſly, wrong, they may be puniſhed and the verdict ſet 
- aſide by attaint at the ſuit of the king; but not at the ſuit of the 
priſoner “. But the practice, heretofore i in uſe, of fining, impriſon- 
ing, or otherwiſe puniſhiffy j jurors, merely at the diſcretion of the 
court, for finding their verdict contrary to the direction of the judge, 
was arbitrary, unconſtitutional, and illegal; and is treated as ſuch 
by fir Thomas Smith, two hundred years ago who accounted 
« ſuch doings to be very violent, tyrannical, and contrary to the 
liberty and cuſtom of the realm of England “.“ For, as fir 
Matthew Hale well obſerves*, it would be a moſt unhappy caſe 
for the judge himſelf, if the priſoner's fate depended upon his 
directions: :---unhappy alſo for the PLONE 3 for, if the Judge” 8 


© 2 Hal. P. C. 300. 2 Hawk. P. C. 499. - * Smith's commonw. I. 3. c. 1. 
* 2 Hal. P. C. 310. * 2 Hal. P. C. 313, {20 
* | a to 0p. 


* 


2 ct 


Aide, and 


WON GS. 
opinion muſt rule the verdict, the trial by jury would 
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be uſeleſs. 


Yer in many inſtances 7,” where contrary to evidence the jury have 


found the 


bner gullty, their verdi& hath been mercifully ſet 


new trial granted by the court of king's bench; for 
in ſuch-caſe, as hath been ſuid, it cannot be fet right by attaint. 


But — —— IS. Wee 0, 


nn ͥ tg $50 f 


Ir the j jury therefore gad the priſonot not guilty, he 16 then 
for ever quit and diſcharged of the accuſation ; except he be ap- 
pealed of felony within the time limited by Jaw. But if the 


jury find him guilty , he i is then ſaid to be convited of the crime 
whereof he ftands indicted. Which conviction may accrue two 


ways; either by his confefling the offence and pleading * ; 
or or by his Ny found 2 verdict of his country. * 


- 


1 Warn 4s 8 is FEA conrrificd] there are two = 


: lateral circumſtances that immediately ariſe. 1. On 2 convic- 


tion, in general, for any felony, the reaſonable e expenſes of 
. proſecution are 


by ſtatüte 25 Geo. II. c. 36. to be doe $6 
the proſecutor out of the county ſock, if he petitions the judge 
for that purpoſe ; and by ſtatute 27 Geo. I. c. 3. poor perſons, 
bound over to give evidence, are likewiſe entitled to be paid 
their charges, as well without conviction as with it. 2. On 
a conviction of larciny in particular, the proſecutor ſhall have 
reſtitution of his goods, by virtue of the ſtatute 21 Hen. VIII. 
c. 11. For by the common law there was no reftitution of goods 
upon an indictment, becauſe it is at the ſuit of the king only; 


and therefore the party was enforced to bring an appeal of rob 


ox y Ley 9. T. Jones. wage St. Tr. * » In the Roman republic, when'the pri- 


. 416. 57767 ſoner was convicted of any capital offente 
2 Hawk. P. 0. 442. 


The civil law in ſuch caſe only aiſ- that conviction was ſomething peculiarly 
charges him from the ſame accuſer, but not delicate : not that he was guilty, but that 
from the ſame accuſation, (Ff.-48. 2. 7. he had not been enough upon his guard; 


L. 2.) be | *« parum caviſſe videtur.” (Feſtus. 325. ) 
W 42 bery, 


by his judges, the form of pronouncing 
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bery, in order to have his goods again ©; But, ãt being conſidered 
rhat the party, proſecuting the offender by indictment, deſerves 
to the full as much encouragement as he who. proſecutes by ap- 
peal, this ſtatute: was made, which enacts, that if any perſon 
be convicted of larciny by the evidence of the party robbed, he 
ſhall have full reſtitution; of his money, goods, and chattels ; 
or the value of them out of the offender's goods, if he has any, 
by a writ to be granted by the juſtices. And this writ of reſti- 
tution ſhall reach the goods ſo ſtolen, notwithſtanding the pro- 
 perty * of them is endeavoured. to be altered by ſale in market 
oyert . And, though this may ſeem ſomewhat hard upon the 
buyer, yet the rule of law is that | *© poliatut debet, ante omnia, 
 £* reſitur;” eſpecially when he has uſed all the diligence in his 
power to convict the felon. And, fince the caſe is reduced to 
this hard neceſſity, that either the owner or the buyer muſt ſuf- 
fer; the law prefers the right of the owner, who has done a 
meritorious act by purſuing, a felon to condign puniſhment, to 
the right of the buyer, whoſe merit is only negative, that he 
has been guilty of no unfair tranſaction. Or elſe, ſecondly, with 
out ſuch writ of, reſtitution, the party may peaceably retake his 
goods, wherever he happens to find them, unleſs a new. pro- 
Perty be fairly acquired therein. Or, laſtly, if the felon be con- 
may bring his action of trover againſt him for his goods; and 
recover a ſatisfaction. in damages. But ſuch action lies not be- 
fore proſecution; for ſo felonies would be made up and healed * : 
and alſo reeaption is unlawful, if it be done with intention to 
ſmother or compound the larciny ; it then becoming the heinous 
offence of theft bote, as was mentioned in a former chapter. 


I is not uncommon, when a perſon is convicted of a miſde- 
meſnor, which principally and more immediately affects ſome in- 
dividual, as a battery, impriſonment, or the like, for the court 
bl 1 242. . f See Vol. III. pag. 4. 
* See Vol. II. pag. 450. | E 1 Fal. P. C. 546. 
* 1 Hal. P. C. 543, See pag. 133. 


to 


ch 2 7. 


to permit the defendant to Speak with the proſecutor, before any 
judgment is pronounced; and, if the proſecutor declares him- 
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ſelf ſatisfied, to infli but a trivial puniſhment. This is done, 
to reimburſe the proſecutor his expenſes, and make him ſome 
private amends, without the trouble and circuity of a civil action. 
But it ſurely is a dangerous practice: and, though. it may be in- 
truſted to the prudence and diſcretion of the judges in the ſu- 
perior courts of record, it ought never to be allowed in local or 
inferior juriſdictions, ſuch as the quarter-ſeſſhhons ; where proſe- 
cutions for aſſaults are by this means too frequently commenced, 
rather for private lucre than for the great ends of public juſtice. 
Above all, it ſhould never be ſuffered, where the teſtimony of 
the proſecutor himſelf is neceſſary to convict the defendant : "for 


by this means, the rules of evidence are entirely ſubverted ; the 


proſecutor becomes in effect a plaintiff, and yet is ſuffered to 
bear witneſs for himſelf. | Nay even a voluntary forgiveneſs, by 


the party injured, ought not in true policy to reer the ſtroke 
of juſtice. This, ſays an elegant writer, (who pleads with 


equal ſtrength for the certainty 


as for the lenity of puniſhed} 
% may be an act of good-nature and humanity, but it is contrary 
to the good of the public. For, although a private citizen 
«© may diſpenſe with ſatisfaction for his private injury, he cannot 
e remove the neceſſity of public example. The right of puniſi 


ing belongs not to any one individual in particular, but to the 
«© ſociety in general, or the ſovereign who repreſents that ſociety: 
«and a man 


"ED cannot give 6 5 and others.” 


may renounce his own paris” of mend right, but 
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FT ER trial, and . of che court | 
. regularly follows, unleſs. ſuſpended or arreſted by ſome 
intervening circumſtance; of which the principal is he benefit of 
clergy : a title of no ſmall euriofity as well as uſe; and concern» 
ing which 1 ſhall therefore enquire, 1. Into it's original, and 
the various mutations which this privilege of clergy has ſuſtained. 
2. To what perſons it is to be allowed at u *. n 
caſes. 4. The conſequences of n. I 03/364 


— 


* Crug v, the privilegium 8 or in common Pech 
the benefit of clergy, had it's original from the pious regard paid 
y chriſtian princes to the church i in it's infant ſtate; and the 
= uſe which the popiſh ecoleſiaſtics ſoon made of that. pious re- 
gard. The exemptions, which they granted to the church, were 
principally of two kinds : 1. Exemption of places, conſecrated 
to religious duties, from criminal arreſts, which was the foun- 
dation 2 ſanctuaries: 2. Exemption of the perſons of clergy- 
men from criminal proceſs before the ſecular judge in a few par- 
ticular caſes, which was the true original and meaning of the 
privilegium clericale. 


Bu T 


; ch 28. | | Wu 0 1 120 257 359 
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Bor the row encreaſing in att power, 3 Me | 
ber, and intereſt, 
which they obtained by the favour of the civil government, the 
now claimed as their inherent right; and as a right of the high- 
eſt nature, indefeaſible, and jure divino . By their canons there- 
] fore and conſtitutions they endeavoured at, and where they met 


tions: as well in regard to the crimes themſelves, of which the 
liſt became quite univerſal” ; as in regard to the perſons owe 
ed, among whom were at length comprehended not only eve 

little ſubordinate officer belonging to the pa or clergy. but, 
. yin ö 3 a e 05 


# 


—_ 


5 5 England ee although the AirpaliGts' of the pope 
were very many and grievous, till Henry the eighth entirely exter- 
minated his ſupremacy, yet a total exemption of the clergy from 
ſecular juriſdiction could never be thoroughly effected, though 
often endeavoured by the clergy* : and therefore, though the an- 
tient provilegium: clericale was in ſome capital caſes, yet it was not 
wnver/ally,, allowed. And in thoſe 1 caſes, the uſe was 
for the biſhop. or ordinary te demand his clerks to be remitted. 
outsof the king's courts, as ſoon as t 


cerning the allowance of which demand there was for many 
years a great uncertainty * : till at length it was finally ſettled in 
the reign of Henry the fixth, that the priſoner ſhould firſt be 
arfaigned ; and might either then claim his benefit of clergy, by 
way of declinatory plea ; or, after convittton, by way of arreſt- 
ing judgment. T his latter way is moſt uſually practiſed, as it 
is more to the ſatisfaction of the court to have the crime pre- 


viouſly aſcertained by confeſſion or the verdict of a jury; and 
be 4 as It is more advantageous to the priſoner l who. may 


2 The principal argument, upon which 150 Vol. III. pag. 62. 
they founded this exemption, was that text Keilw. 180. 
of ſcripture ; © touch not mine anoiated, and 4 2 Hal. P. C. 377. 5 
« do my prophets no harm.“ (Keilw. 181.) | | 


poſſibly 


began ſoon to ſet up for themſelves : and that 


with eaſy princes obtained, avaſt extenfion of theſe exemp- 


hey were indicted: con- 
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"Ox nA the —— was held; that no man ee ad- 
mitted to the privilege of clergy. but ſuch as had the Jaburum e 
tonſuram clericalem*. But in proceſs of: time a much wider- and 
more comprehenſive criterion was eſtabliſhed: every one that 
could read (a mark of great learning in thoſe days of ignorance 
and her ſiſter ſuperſtition) being accounted a clerk or clæricus, 
and allowed the benefit of clerkſhip, though neither initiated in 
holy orders, nor trimmed with the clerical tonſure. But when 
learning, by means of the invention of printing, and other con- 


current cauſes, began to be more generally diſſeminated than 


formerly; and reading was no longer a competent proof of clerk - 
ſhip, or being in holy orders; it was found that as many laymen 
as divines were admitted to the privilegium clericule e and there - 
fore by ſtatute 4 Hen. VII. ci 13; a diſtinction was once more 
drawn between mere lay ſcholars, and clerks that were really in 
orders. And, though it was thought reaſonable ſtill to mitigate 
0 ſeverity of the law with regard to the former, yet they were 
not put upon the ſame footing with actual clergy ; being ſub= 
jected to a ſlight degree of puniſhment, and not allowed to claim 
1 clerical privilege more than once. Accordingly. the ſtatute 
direQs, that no perſon, once admitted to the benefit of clergy; 
ſhall be admitted thereto a ſecond time, unleſs he produces his 
orders; and, in order to diſtinguiſh their | perſons, all laymen 
who are allowed this privilege ſhall be burnt with a hot iron in 
the brawn of the left thumb. This diſtinction between learned 
laymen, and real clerks in orders, was aboliſhed for a time by the 
ſtatutes 28 Hen. VIII. c. 1, and 32 Hen. VIII. c. 3. but is held* 
to have been virtually reſtored by ſtatute 1 Edw. VI. c. 12. which 
ſtatute alſo enacts that lords of parliament, and peers of the 
realm, may have the benefit of their peerage, equivalent to that 
of clergy, for the firſt offence, (although they cannot read, 0 


22 Hal. P. C. 372. M. Paris. 4, D. 1259, Hob. 294. 
dee Vol. I. pag. 24. | Fu; | | 
with- 


> 


| previouſly convicted by his country, or perkape by: his own con- 


Ck. 28. Waoues 36x 


without being | burnt in the hand) for all offences then clergyable 
to commoners, and alſo for the crimes of — 
57 mne min and e- of agar goth 
N . 
Ae this barung che Jaity, 8 before ie- the: real 
dlergy, were diſcharged from the ſentence of the law in the 
king's courts, and delivered over to the ordinary, to be dealt 
with according to the eccleſiaſtical canons. Whereupon the or- 
dinary, not ſatisfied with the proofs adduced in the profane ſe- 
cular court, ſet himſelf formally to work to make a purgation of 
the offender by a new een er trial; although he had been 


feſſion. This trial was held before the biſhop in perſon, or his 
_ deputy; and by a jury of twelve clerks: and there, firſt, the 
party himſelf was required to make oath of his own innocence ; 
next, there was to be the oath of twelve compurgators, who 
ſwore they believed he ſpoke the truth; then, witneſſes were to 
be examined upon oath, but on behalf of the priſoner only 
and, laſtly, the jury were to bring in their verdi& upon oath, 
which uſually acquitted the priſoner : ' otherwiſe, if a clerk, he 
was degraded, or put to end b A learned judge, in the be- 
ginning of the laſt century *, remarks with much indignation 
the vaſt complication of perjury and ſubornation of perjury, in 
thĩs ſolemn farce of a mock trial; the witnefſes, the compur- 
gators, and the jury, being all of them partakers in the guilt : 
the delinquent party alſo, though convicted before on the cleareft 
evidence, and conſcious of his own offence, yet was permitted 

and almoſt compelled to ſwear himſelf not guilty : nor was the 
good biſhop himfelf, under whoſe countenance this ſcene of 
wickedneſs was daily tranſacted, by any means exempt from a 
ſhare of it. And yet by this purgation the party was reſtored to 
his credit, his Hberty, his lands, and his capacity of purchaſing 
afreſh, and was entirely made a new and an innocent man. 


t 3 P. WWI. 447. Hob, 289. | Hob. 291. 
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14 Tube ſcandalous proſtitution . of ptr War "Toll of juſ- 
tice, in the almoſt conſtant acquittal of felonious clerks by, pur- 


gation, was the occaſion, that, upon very heinous and notorious 
circumſtances. of -guilt, the temporal courts would not truſt the 
ordinary with the trial of the offender, but delivered over to him 


tinue in priſon, during life, and was incapable of acquiring any 
perſonal property, or receiving the profits of his lands, , unleſs 
the king ſhould pleaſe to pardon him. Both theſe courſes were 
in ſome degree exceptionable; the latter being perhaps too rigid, 
as; the former was productive of the moſt abandoned perjury. 


-As therefore theſe mock trials took their riſe from faftious and 
Popith tenets, tending to exempt one part of the nation from 


the general municipal law; it became high time, when the re- 
formation was thoroughly Wager to We ſo 8a ages 
pious N ceremony. ile | | [44 3.8 
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the avoiding of ſuch pexjuries a0 abuſes, after the-offender has 
been allowed his clergy, he ſhall not be delivered to the ordinary, 


as formerly; but, upon ſuch allowance and burning in the hand, 


he ſhall forthwith be enlarged and delivered out of priſon; 
with proviſo, that the judge may, if he thinks fit, continue the 
offender in gaol for any time not exceeding a year- And thus 
the law continued, for above a century, unaltered ; except only 


that the ſtatute 21 Jag I. c. 6. allowed, that women convicted 


of ſimple larcinies under the value of ten ſhillings ſhould, (not 
properly have the benefit of clergy, for they were not called upon 
to read ; but) be burned in the hand, and whipped, ſtocked, or 


impriſoned for any time not excceding a year. | Anda fimilar in- 


dulgence, by the ſtatutes 3 & 4W.&M. c. . and4& 5 W. & M. 
c. 24. was extended to women, guilty of any clergyable felony 
whatſoever; who were allowed once to claim the benefit of he 


Aatute, in like manner as men might claim the benefit of cer, 


and 


4 3s 
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the convicted clerk, abſpue purgatione faciends e in which, ſitua- 
tion the clerk convict could not make purgation ; but Was to con- 


7 


6 be. diſcharged 1 upon being W in i the hand, and i im- 
Wind for any time not exceeding a year. All women, all 
peers, and all male commoners who could read, were therefore 


1 in ſuch felonies; ; abſolutely, if clerks in orders ; and 


wy 10 oil 
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Eo 


18 firſt offence, upon burning in the hand, if lay : yet 


liable (excepting peers) if the judge faw occalion, to impri- 


19 5 not exceeding a year. And thoſe men, who could not 


read, if 22 the degree of peerage, were hanged. 


; \ = eg 4 


1 Wet . i was conſidered, that os ah | 
e 


learning were no extenuations of guilt, but quite the reverſe : 
and that, if the puniſhment of death for ſimple felony was tos 
ſevere for thoſe who had been liberally inftrudted, it was, a for- 
tiori, too ſevere for the ignorant alſo. And thereupon by ſtatute 
LOW. C. 6. it was enacted, that the benefit of clergy ſhould 
| e granted to all thoſe who were intitled to aſk it, without re- 


ti” 2 


rience aving ſhewn, that ſo very univerſal a lenity was frequently 


inconvenient,” and an encouragement to commit the lower de- 


grees of 7258 and that, though capital puniſhments were too 
rigorous for theſe inferior offences, yet no puniſhment at all (or 
next to none, as branding or whipping) was as much too gentle; 
it was enacted by the ſame ſtatute, 5 Ann. c. 6. that when any 
perſon is convicted of any theft or larciny, and burnt in the hand 
for the ſame, he ſhall alſo be committed to the houſe of correc- 


tion. or public workhouſe, to be there kept to hard labour for 


any. time not leſs than fix months, and not exceeding two years; 
with, a power of inflicting a double confinement in caſe of the 


| party” 8 eſcape from the firſt. And it is alſo enacted by the ſta- 


tutes 4 Geo. I. c. 11. and 6 Geo. I. c. 23. that when any per- 


ſons ſhall be convicted of any larciny, either grand or petit, or 


any felonious ſtealing or taking of money or goods and chattels, 
; either from the perſon or the houſe of any other, or in any ”other 
manner, and who by the law ſhall be entitled to the benefit of clergy, 
and liable only to the penalties of burning in the hand or whipping, 
the e court in theis diſcretion, inſtead of ſuch burning in the hand or 

* R whip- 


rt them to read by way of conditional merit. And expe- 


D Nu AY J 
wha) pping. may direct auch * to be „„ 
for ſeven years: and, if they return of are ſeen at large 1 
dom within that time, i it ſhall be hs without beneficol Fdlergy: 
| * 
IN this Hat does the bencht of cle Ege ev 
conſiderably different from it's origin inſtitution the wiſdom 
of the Englith legiſlature having, in the chr of # long a 
laborious proceſs, extracted by a noble alchemy rich 
out of poiſonous ingredients; and converted, by gradual” muüta⸗ 
tions, what was at firſt an unreaſonable exemption. c of particular 
bi iſh ecclehaſtics, 'into a merciful mitigation of the yy 


law, with reſpec. to capital puniſhment. rt. 


Fo che whole of this detail we may tlie, TOY wa 
ever in times of ignorance and ſuperſtition that monſter in'true 
2150 may for a while ſubfiſt, of a body of men, tefiding i in the 

wels of a ſtate, and yet independent of it's laws ; yet, when 
learning and rational religion have à little enlightened mens 
minds, ſociety can no longer endure an abſurdity ſo groſs, as 
muſt deſtroy it's, very fundamentals. For, by the original con- 
tract of government, the price of protection by the united force 
of individuals is that of obedience to the united will of che 
community. This united will is declared in the laws of the 
land: and that united force is exerted in their due, and uni- 
verſal, execution. ̃ ; 


1 1 An next to enquire, to What ls the beet of edgy 
is to be allowed at this day : and this muſt be ve Seay 
from what has been obſerved in the preceding article. For, upon 
the whole, we may pronounce, that all clerks in orders are, with- 
out any branding, and of courſe without any tranſportation, (for 
that is only ſubſtituted in lieu of the other) to be admitted to this 
Privilege, and immediately diſcharged, or at moſt only confined 
for one year : and this as 8 as they offend . Again, all lords 
of parliament and peers of the realm, by the ſtatute 1 Edw. VI. 
c. 12. ſhall be diſcharged in all clergyable and othet felonies, 


CE Hal, P. C. 375. provi- 


Ka | Whowss. a 965 
8 r burning in the hand, in 
fame manner, as real clerks convict: pn this is oily for 
the firſt offence. Laftly, all the commons of the realm, not in 
ders, whether male 4 "female, mall for the firſt vifence be 
iſcharged af, the puniſhment of felonies, within the benefit of 


dergy 3. upan being burnt in the hand, and ſuffering a diſcre- 


tion 1 


ary. im priſonment 5 or, ip calc of rein. upon being tranſ- 
2 for e if the court mall think proper. It hath 

faid, that ] Jews, 9 other inſidels and heretics, were not 

able of the benefit of clergy, till after the ſtatute, 5 Ann. c.6. 
41 ting under a legal incapacity for orders*, But I much queſ- 
tion Whether this Wm: ever ruled for law, fince the re-intro- 
duction of the Jews in to England, in the time of Oliver Crom- 
well. For, if that were the caſe, the Jews are ſtill in the ſame 
predicament, which every day's experience will contradict: 
the ſtatute of queen Anne having certainly made no alteration 
I this reſpect; it only diſpenſing with the neceſſity of reading 
in thoſe, perſons, - who, in caſe they could read, wor before 
the act entitled to * benefit of cher clergy. 


iI. Tur third point to be confidered is, for Sat crimes the 

| privilegium elericale, or benefit of clergy, i is to be allowed. And, 
it is to be obſerved, that neither in high treaſon, nor in petit 
latciny, nor in any mere miſdemeſnors, it was indulged at the 
common law; and therefore we may lay it down for a rule, that 
it was allowable only in petit treaſon and felonies : which for the 


moſt. Pa art became legally intitled to this indulgence by the ſta- 


tute 4 clero, 2 5 Edw. III. ſt. 3. c. 4. which provides, chit clerks 
convict for treaſons or felonies, touching other perſons than the 
king himſelf or his royal majeſty, ſhall have the privilege of holy 
church. But yet it was not allowable in all felonies whatſoever : 
for in ſome it was denied even by the common law, viz. infidia- 
_ tis. viarum, or lying i in wait for one on the highway ; depopulatio 
 agrorum, or deſtroying and ravaging a country; and combuſtio 


| * 2 Hal. P. an 2 Hawk, P. C. 155 12 Hal. P. C. 333. 
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domorum, or arſon, that is, the burning of houſes ® ; all which 


wo. f » 1 Hal. P. C. 346. are 


— —  — 7 — — — — 
2 


n 
22 * 
27 mann — a -_ + 4 l _ — — 95 
2 * — uy oat a, -— + * —_ „e ee — ow" 
#2. oh. 2 . 
— * % d - — - 


* 
——— A ee 


— — * "Fo 
— 
8 


he 
COD 


9%. 9 2 * . 
* 2 


366 e 8 ee 
Ne phone {a ueatine gg alipan26; bing 
ſon, "And farther, all theſe Wente Crimes, - togethex, with pe- 
tit treaſon, and very many other acts of felony, are ouſted © 
clergy by, particular acts .of . Parliament; Which, have in gener: 
been mentioned under the particular 0 offences to.) 'which they be 

long, and therefore need 1 nat be here recapitlate ted. .Of ; all 4755 
ſtatutes for excluding clergy I Walt only obſerve, that they arc 
nothing « elſe but the reſtoring. of the law to the fame rigor of ca 
pital puniſhment in the firſt offence, that i it Ns before. the 
Privilegium clerſcale was at all indulged ; and, whic It. Mill exerts 
upon a fecond offence i in almoſt all kinds c of el nies, un e 5 com- 
mitted, by clerks actually i in. orders. We may Lak 0 5 8 5 that 
by the matine law, as declated i in ſtatute 23 Hen, VIII, . Is. 
the benefit of clergy is not allowed in any caſe Thatidover, And 
therefore when, offences are committed within the admiralty- 
juriſdiction, which would be clergyable iN committed by N 
the conſtant courſe is to acquit and diſcharge the priſoner ".. 

And laſtly, under this head of enquiry, we may obſerve the 
following rules : 1. That in all felonies, whether new created 
or by common law, clergy. is now allowable, . unleſs taken 
away by expreſs words of an act of parliament *. Fig 2. That, 
where clergy. is taken away from the principal, it 0 not of 
courſe taken away from the acceſſory, unleſs he be alſo parti- 
cularly included in the words of the ſtatute '. 3. That, when 
the benefit of clergy is taken away from the offence, (as in 
caſe of murder, , buggery, robbery, rape, and burglary 1 a 
principal i in the ſecond degree, aiding and abetting the crime, 
is as well excluded from his clergy as he that is principal in 
the firſt degree: but, 4. That, where it is only taken away 
from the perſon committing the offence, (as in the caſe of ſtab- 
bing, or committing larciny i in a dwelling houſe; or privately 
from the perfon) his aiders and abetters. are not excluded ; 

through the tenderneſs of the law, which hath determined that 
ſuch Fats ſhall be taken literally“. gh ; 


n Moor. 756. Foſt. 288. P 2 Hawk, P. C. 342. 
9 2 Hal. P. C. 330. 4 1 Hal. P. C. 529. Foſter. 356. 


IV. LasTLY, 
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1. 3 we are to enquir uire 0 th the conſequences are 


to the party, of allowing him this benefit of clergy. I ſpeak 
not of the branding, impriſonment, or tranſportation ; which 
are rather concomitant conditions, than conſequences of recei- 
ving this indulgence. The conſequences are ſuch as affect his 
preſent intereſt, and future credit and capacity : as having been 
once a felon, but, now purged from that guilt by the privilege of 
clergy; which operates as a kind of ſtatute pardon. 


An, Gele oblerue, m That by his conviction he forfeits 
all his goods to the king; which, being once veſted in the crown, 
ſhall not afterwards be reſtored to the offender . 2. That, after 
conviction, and till he receives the judgment of the law, by 
branding or the like, or elſe is pardoned by the king, he is to 
all intents and purpoſes a felon, and ſubject to all the diſabilities 
and other incidents of a felon*. 3. That, after burning or par- 
don, lie is diſcharged for ever of that, and all other felonies be- 
fore committed, within the benefit of clergy; but not of felo- 
nĩes from which ſuch benefit is excluded: and this by ſtatutes 
8 Eliz. c. 4. and 18 Eliz. c. 3. 4. That by the burning, or par- 
doh of it, he is reſtored: to all capacities and credits, and the 
poſſeſſion of his lands, as if he had never been convicted *. - 
5. That what is ſaid with regard to the advantages of com- 
moners and laymen, ſubſequent to the burning in the hand, is 
equally applicable to all peers and clergymen, although never 
branded at all. For they have the ſame privileges, vithant a 
duriings which others a are inhifled to after it.. | 


* gow P. c. 388. | 240 is | : 2 9 , 2 Hal. 5. 1 389 7 [= 110, 
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E are how to confider the next tage of criminal proſe- 
tion, after trial and conviction are paſt, in fach crimes 
and miſdemeſnors, as are either too. high or too low to be in- 
cluded within the benefit of clergy: which is that of 
| For when, u upon a capital charge, the jury have brought in their 
verdict guilty, in the preſence of the priſoner ; he is either in- 
mediately, or at a convenient time ſoon after, aſked by the court, 
if he has any thing to offer why judgment ſhould not be awarded 
againſt him. And in caſe the defendant be found guilty of a miſ- 
demeſnor, (the trial of which may, and does uſually, Happen in 
his abſence, after he has once appeared) a capias is awarded and 
iſſued, to bring him in to receive his pod ; and, if he ab- 
Lend he may be proſecuted even to outlawry. But whenever 
he appears in perſon, upon either a capital or inferior conviction, 
he may at this period, as well as at his arraignment, offer any 
exceptions to the indictment, in arreſt or ſtay of judgment: as 
for want of ſufficient certainty in ſetting forth either the perſon, 
the time, the place, or the offence. And, if the objections be 
valid, the whole proceedings ſhall be ſet aſide; but the party 


may 


| * n Wan 


may be indicted ane n bs: That 


none of the ſtatutes of jeofards'?, for amendment of errors, ex- 
tend to indictments or ptaceedings'in criminal caſes; and there- 
fore a defectiye indictiment ĩs not aided by a verdict, as defective 


pleadings: in civil caſes are. 2. That, in favour of life, great 


— at all times been obſerved, in every point of an in- 
at... 
* ſtrictneſs is groen to be a blemiſh and; inconvenience in the 
Aalen, and the adminiſtration thereof: for that more offenders 

i eſcape hy the over - eaſy ear given to exceptions in indictments, 
than by their own innocence; and many times groſs murders, 
<< burglaries, robberies, and other heinous and crying offences, 


remain unpuniſhed by theſe unſeemly nicetics ; to the reproach. 


cf the law, to the ſhame of the to my 
«ment of villany, and to the diſhonour of. God - And yet, 
notwithſtanding this laudable zeal, 0 man was more tender of 
life than this truly excellent judge. aliz> « i Reno tram 
W eee eee een e © e an enten * 8 
. + A-PARDON alſo, as has been before ſaid, may be pleaded in 
arreſt of judgment: and it has the ſame advantage when: pleaded 
here, as when pleaded upon arraigument ; vir. che ſaving the 
attainder, and of courſe the corruption of blood: which nothing 
can reſtore. but parliament, when: a pardon is not pleaded till af - 
ter ſentence. And certainly, upon all accounts, when à man 
bath. — nne. _ 
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judgment, which the law hath annexed to the crime, and which 
Ms been cane eee together with the crime "Rn 
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Sir Matthew Hale indeed complains, ee that this | 
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| — ofichopinmmer;chaghen; eſe ſome ate c- 
pital, which extend to the life of — yer we 
nerally in being hanged by the neck till dead ; though in very 
atrocious crimes other circumſtances: of terror, pain, or diſgrace 
are ſuperaddetocayy: in treaſons of all kinds, being drawn or 


pu | ba 
2 . Ns judgment is to be 
burned alive. But the humanity of che Engliſh nation has au- 
thorized; by a tacit conſent, an almoſt genoral mitigution of ſuch 
part of theſe judgments as favour of torture or eruelty: a.fledge 
or hurdle being uſually allowed to ſach traitors as are condemned 
to be drawn; and there being very few inſtances (and thoſe ac- 
cidental or by negligence) of any perſon's 2 
burned, tilt previouſly deprived of ſenſation by ſtrangling. Some 
puniſhments conſiſt in exile or-baniſhment, by abjuration ef the 
realm, or. ion to the American colonies : others in 
loſs of liberty, by perpetual or temporary i t. Some 


extend to confiſcation, by forfeiture of lands, or moveables, or 
both: or of — for life: others induce à difa- 


bake 


of hotdmy; offices or employmenta, being heirs, executors, 

and the like. Some, though rarely, . oceafior 4 | mutilation-or 
diſmembring, by cutting off the hand or ears: -othets fix 4 
laſting ſtigma on the offender, by ſlitting the noſtrils, or brand- 
ing in the hand or face. Some are merely pecuniary, by ſtated 
or diſcretionary fines : and laſtly there are others, that conſiſt 
principally in their ignominy; though moſt of them ate mixed 
with fome degree of corporal pain; and theſe are inficted chiefly 
for crimes, which ariſe from indigence, or which render even 
_ opulence diſgraceful. Such as whipping, hard labour in the 
houſe: of MP, age the — mw roars and . on 
fool. Las e nne 3161 4 13 
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Dis6v STING, as this nn may 8 it will afford | 
pleaſure to an Engliſh reader, and do honour, to the Eoglith 
47 prog 3 
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fo Torment, to be met with in the criminal codes of almoſt every 


| hopes of impunity or mitigation; with which an offender might 


ment, which our courts are enabled to 


| W o N 16's. | | 3 | 
law, to compare it with that ſhocking apparatus of death and 


other nation in Europe And it is moreover one of the glorics 
of our Engliſh law, that the nature, though not always the 
quantity or degree, of puniſhment is aftertained for every of- 


Fence"; and that it is not left in the breaſt of any judge, mor 


even of a jury, to alter which the lau has be- 5 


forehand ordained, for every ſubject alike, without reſpect of per 


ſons. For, if judgmients were to be the private opinions of the 
judge, men would then be ſlaves to their magiſtrates ; and would 
—— without knowing exactly the conditions and ob- 
under. And befides,” as this pre- 


vents 0 


flatter himſelf, if his (puniſhment! depended on the humour or 
difcretion of the court. Whereas, uchere an eftabliſhed penalty 
is annexed to cri mes, the criminal may read their certain con- 
ſequence in that law, which-ought to nnn * 
r A Oos. 
g DD WAL '16/ eee ler r en 
Tre Aden fines and aasee length of impriſon- | 
may ſeem an 
exception to this rule. But the general naturs of the puniſh- 


ment, vis. by ſine or impriſonment, is in tcheſe caſes fixed and 
determinate: though the duration and quantity of each muſt 


frequently vary, from the aggravations or otherwiſe of the of- 


fence, the quality and condition of the parties, and from innu- 
merable other circumſtances. The quantum, in particular, of 


pecuniary fines neither can, nor qgught to be; aſcertained by any 


invariable law. The value of money itſelf changes from a thou- 


fand cauſes z and, at all events, hat is ruin to one man's fortune, 
may be matter of 'indifference to another's. Thus the law of the 
twelve tables at Rome fined every perſon, that ſtruck another, 


| five and twenty denarii: this, in the more opulent days of the 


empire, grew to be a puniſhment of ſo little conſideration, that 
Aulus Gellius tells a ſtory of one Lucius Neratius, who made it is 
* | SS diver- 


o » a K N „ N Y n 


\ 85 FRY * AYR 
7 I ' F'Y . - + — 44 pe — — 1 v * wu . : bs... 
= — | 4 ' = ” 5. — — — 57 * * 4 —— 22 * . 
1 1 — — —ä—2x6ů— . 4 bv 1 — — . 
oy Nr : 9 ® l , = | P 20 
2 ff 0 
1 
= 


an en 


* to give a blow to uhomever he pleaſed, and then tender 
them the legal forfeiture. Our ſtatute law has not therefore 
oſten aſcertained the quantity of fines; nor the common lav ever; 
it directing ſuch an offence to be puniſhed by fine, in general, 
without ſpecifying the certain ſum : which is fully fufficient, 

when we conſider, that however unlimited the power of the court 

may ſeem;: it is far from being wholly arbitrary; +» +1 ht 
cretion is regulated by law. For the bill of rights“ has parti- 
cularly declared, that exceſſive fnes ought not to be impoſed, 
nor eruel and unuſual inflicted: (which had a re- 
troſpect to ſome vnptecedented in the court of king's 
bench. in the reigh of king —— the ſecond) and the ſame 
ſtatute farther declares, that all grants and promiſes of fines and 
forfeitures of particular perſons, before conviction, are illegal 
and void. Now the bill of rights was only declaratory, through 
out, of the old conſtitutional law of the land: and accordingly 
we find it expreſſly holden, long before ?, chat all ſuch previous 
grants are void; ſince thereby many times undue means, and 
more violent proſeculion, would be uſed for private lucre, than 
the "_ and Jaſt beck. of law "Ron ARRAY 1 
Wann 42.5 5 

1 Tun e af . in ad. . 
been uſually regulated by the determination of magna carta, 
concerning amercements for miſbehaviour in matters of civil 
right. Liber lomo non amercietur pro par vo delicto, niſi ſecun- 

* dum modum ipſius delicti ; et pro magno dilicto, ſecundum; magni- 
tudinem delicti; ſalvs contenementa uo :. et mercutor eodem modo, 

ſalua mercandiſa ſua 3 et uillunus coden modo amercietur, falvo 

*<-2oatmagio ſuo.” A. rule, that obtained even in Henry the ſe- 

cond's time i, and means only, that no man ſhall have hee 
amercement impoſed upon him, than his circumſtances or, per- 

ſonal eſtate will bear : ſaving to the landholder eee rf 
or land; to the trader his merchandize; and to the countryman 
his wainage, or team and. innen, of Wan. in order 


Stat. W. & M. f 2. e. 2. a 
” 2 Tuft, 48. FFP ORR I Glanv. . 9. 4. 
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to aſeertain which, th ren er lat 1 

3 ig Always inflicted in general refihs 4 = fit in mt eri- 
mall be et; poriarhy; Or reduced to à cet reanty, by the 
oh fury This "method; of Hquida * 595 the ® 5 went to 
4 pteciſe furm, is ulwally done in the Cbüft-leet and ce 


d court baron 


the general amercement according to the Ales Fro 
of the offence and the offender: Th 1 — . of "which, in 
courts ſuperior — — Ph E was to en Uire 

ikrip W "i"; lin in 1 


5 0 ure valeat- per annum, tor CO Eg? ſug, "et Abri, 
, herd forum . And, Hnce the difüſe of fuch inque 
it is never uſual to aſſeſs a 1: 


ger fine "than a maß is able to Pays. 
without touching the implements of his bo pe if ; but to in- 
flict corporal puniſhment, or à ſtated Irnpritl dötnent, which i is 
better than an'exceffive' fine, for thi amoußte to impriſonment 
for life.” And this is the reaſbn why fines in the King 's court are 
frequently denominated ranſoms, becauſe the penalty A other- 
wiſe fall upon à man's perſon, unlefs it be redeemed « or ranſomed 
by a pecuniary fine: according to an antient maxim, uu non 
habet in crumena luat in corpore. Vet, Where any ſtatute ſpeaks 


both of fine and ranſom, it is holden, that the ranſom ſhall be 
treble to the ſine at leaſt', | 
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Wu E ſentence of death, the _ terrible and hi ügben judg- | 


ment in the laws of England, is pronounced, the inmedigte n- 
ſeparable conſequence by the common law is attainger. For 
when it is now clear beyond all diſpute, that the criminal i is no 
longer fit to live upon the earth, but is to be exterminated as a 
monſter and a bane to human ſociety, the law ſets a note of! in 
famy upon him, puts him out of it's protection, and takes no 
farther care of him than barely to ſee him ex ecuted. He is 1s. 
then called attaint, arrinctus, ſtained,” or blackefied.” He i is no 


longer of 1906 eredit or the ks he cannot be a witneſs i in 


d Gilb, Rich. e. 5. | Dyer. 232, 
_ © 8. 5. 3. Lamb. Hringid? 575. | 


any 


373 


vy af###%975} or jurors ſworn to erk, cat fs, t. 1 484 8 


of 


34 
ne on 
another man: for, by an joe — 1 — ed 2 
| already dead iu law *.; This is after judgment for there is great 
difference between a man convicfea, | hey 
are together, After 
conviehon, only; a man oY diſabilities for 
there is ſtill in ion of —— his inno- 
may be affered in arreſt of judgment : the 


cence. Something, 


| indiment may. be. erroneous, which will render his guilt uncer- 
tain, and thereupon the preſent, eonviction may be qwalhed e be 
may obtain” a pärdon, or be allowed the beneſit of elergy's; both 
Which ſuppoſe ſome latent ſparks of merit, hich plead in ex- 
tenuation of his fault. But hen judgment is ones pronounced, 
both law. and fact conſpire to prove him completely guilty : and 
there is not the remotelt poſhbility left of any thing to be faid 
in his favour. Upon judgment therefore of death, and not be- 
ford the attainder of à criminal c mmences : or upon ſuch gir- 
cumſtances as are equivalent to judgment of death; as judgment 
of outlawry on a capital crime, pronounced for abſoonding or 
fleeing from juſtice, which tacitly confeſſes the guilt. And there- 
fore either upon judgment, of outlawry,.or. of Gt nts 
or felony, a man hall be e be atta inter. 
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11 5 eee is twofold ; of real, 2 3 
Firſt, as to real eſtates: by attainder in high treaſon a man for- 
feits to the king all his "lands and tenements of inheritance, 
whether fee- ſimple or fee- tail, and all his rights of entry on 
lands and tenements, which he had at the time of the offence 
committed, or at any time afterwards, to þe for ever veſted in 
the crown: and alſo the profits of all lands and tenements, which 
he had in his own right for life or years, ſo long as ſuch intereſt 


Mas. 5: t Co. Litt. 392. 3 Inſt. 19. 1 Hal: P. 
| | | C. 2 240, 2 Hawk. P. C. 448. wy 
ſhall 


8 — 2 10 weed all-imermedinte ſales and in. 
ctimbrances”,; but net thoſe before the fact: and therefore a 
wife's jointure is not forfeitable for the treaſon of her huſband ; 
_ - becauſe ſottled upon her preyious, ta the treaſon committed. But 
het diver is forfeited, by the expres ptoviſion of ſtatute 5, & 
6 ARdw. VI. c. II. And, yet the huſband hall be tenant; by; the 
aurteſy of the wife's lands, if; the wife be attainted of .treaſon *;, 
tor that is hot probibited by the ſtatute. But, though after at 
tainder the forfeitute relates back to the time of the treaſon 
comnittedꝭ yet it dos not take effect unleſs an attaindet be had, 
of which. it is one of the-fraite 2 and therefore, jf 2,traitor dies 
before judgment pronounced,..ar.is killed in open rebellion, ar 
is hanged by martial la, it works no forfeiture of his . 3 
for he never was attainted of treaſon . ens To TromirlVin, 
woo ub mou bo fukin ene To 318 5A gi 105 
r natural zuſtios of foafeiture.or.confiſcation o 2 
for ttoaſan , is ſounded in this conſideration: that he who hath 
thus violated the fundamentab principles of government, and 
broken his part of the original contract between king and people, 
| bath abandoned his connexions with ſociety ; and hath no longer 
any right to thoſe. advantages, which before belonged to him 
purely as a member of the community: among which Social 
advantages the right of transferring. or tranſmitting property to 
others is one of the chief. Such forfeitures moreover, whereby 
his poſterity muſt ſuffer, as well as himſelf, will help to reſtrain 
a man, not only by the ſenſe of his duty, and dread of perſonal 
puniſhment, but alſo by bis paſſions and natural affections; and 
will intereſt every dependeat and relation he has, to keep him 
from offending: according to that beautiful ſentiment of Cicero!, 
nec vero me fugit quam fit acerbum, parentum ſcelera fhiorum 
t poenis lui e ſed bac praeclare degibus compuratum 4, ut caritas 
_ (© liberorum -amiciores."parentes reipublicae redderet. And there- 


n 3 Inſt, 211. 9:3 p See Vol. I. pag. 299 
* x Hal. Ne. 439. is; * ad Brutum, ep. 12, 


* Co, Litt. 13. : 
fore 


5 ann 
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trum virate, uſed to Boat tlist he had two reafonts for deſpiſing 
che pow of the tyrants'y me old age; and his wänt of child- 
rens for Children ute the prince of the futheris ohe - 
dience . Vet many nations have thought / that this poſthumous 
pon bnifhiment favöurs 3 to the innocent; eſpecially for 
erimes that do not ſtrie ut the vety root and ſbundation of ſo- 
ciety, a8 treafon "againſt — dey mbO nero {And 
broke „ though confiſeatichs: — 5 
of the earlier emperors, yet Arcadiub and Honorius in every 
ether thſtanbe but chat of tteaſbn thought ie more July . t %, 
dene, ub er aden ue ordered that . peccuta ſuas te- 
TO neliit dukforer, nec ulterit progrediatur' merun, "quam: veperiatar 
6 mn und aud Justinian alſo made a law to reſtrain the pu- 
niſhment of relations; Whleh directs the forfeiture to go, - 
cept in the caſe of crimen majeſtatis, to the next of kin to the 
delinquent.” On the other hand the Macedonian laws extended 
even the” capital Punfſhrtistit of treaſon} nor only to che child- 
ten büt to all the relations of the. t: and of courſe 
| hate eſtates muſt be alſo forfeited; as no man was left to in- 
berit them. And in Germany, dy the famous golden bulle -, 
{cop pied almoſt verbatim from Juſtinjan's code Yithe lives of the 
ons of fuch as conſpire to kill an electot are (pared, as it is ex- 
preſſed, by the emperor's partioulur bout. But they are depri- 
ved of all their effects and rights of ſucceſſion, and are rendered 
incapable of any honour ecelefiaſtical or civil : t to the end that, 
« being always poor and neceffitous; they may for ever be accom- 
1 5 7 by hd infamy of their father; may languiſh in conti- 
te " nual indigence ; and may find (ſays this mereileſs edict) their 
« ne! in a and their ur- in dying.” Ai ev dior: 
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Wir us in England, Forfeiture bf lands Ps to 


the crown for treaſon i is wh no means derived from the feodal 


* Gravin. 1. 6. 68.” » Qu. Curt. J. 656. =: Jia} 11 
* Cod. 9. 47. 22. Sada kia | 7: a be. 4555-1 | | | 
t Nov. 134. c. 13. 74 9. 6. 8. J. 5. 
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frat dur Saxon;angeſiore?, and forming à patt of the antient 1 24, 2 
| Seandinayian But in ſome treaſons relating to the | Re 
cin, (which, 2s v formerly obſetved, ſeem rather a ſpecies of 
the cnimen fall, than the crimen lagſae majeſtatis) it is provided 
by the ſeveral modern ſtatutes which conſtitute the offence, that 
it hall work no forfeiture of lande. And, in order to aboliſli 42 ] 
ſuch hereditary (puniſhment, intirely, it was enatted by ſtatute __ -_— 
7 Ann. c. 21, that, after e eee of the late pretender, no | 
attainder for treafon;ſhould extend ta the diſinheriting of any heir, 
nos to the prejudice of anꝝ perſon other than the traitor him- 
ſell. By Which, the law of forſeitures far: high treaſon would 
by chis time have been at an end, had nat a ſubſequent ſtatute 
intervened to giye them a longer duration. The hiſtory of this 
matter is ſomewhat ſingular and worthy obſervation. At the 
time of the union, the crime of treaſon in Scotland was, by the 
Scots law, in many reſpects different from that of treaſon in 
England; and particularly in it's conſequence of forfeitures of 
intailed eſtates, which was more peculiarly Engliſh: yet it ſeemed 
neceſſary, that a crime ſo. nearly affecting government ſhould, 
both i in ĩt's eſſence and conſequences, be put upon the ſame footing 
in both parts of the united kingdoms. In new- modelling theſe 
laws, the Scotch nation and the Engliſh houſe of commons 
ſtruggled hard, partly ta maintain, and partly to acquire, a total 
immunity from forfeiture and corruption of blood: which the 
houſe of: lords as firmly reſiſted. At length a compromiſe was 
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agreed to, which is eſtahliſhed by this ſtatute, viz. that the fl 
ſame eximes, and no ather, :ſhould be treaſon in Scotland that | 3 * 
are fo in England; and that the Engliſh forfeitures and corrup- 5 7 by 
tion of blood, ſhould take place in Scotland, till the death of — K 
the then pretender; and then ceaſe throughout the whole of Great = 1 
| Nuitain: . 2.406 lords MPT propoſing this temporary clauſe, in | . 
* See Vol. II. pag. 25 1. 8 | gt © Stiernh. A 1.2. c. 6. &/. 3. c. 3. | 
Y EL. Aelfr. c. 4. Canat. c. . 4. * Burnet's Hiſt, 4. D. 1709. | ; 
Vo I. IV. 2 2 „„ n 


1 


* 
$ 
- 
* 
. 
1 
1 
its 
4 
* 
„ by \ 
? by 
mm 
| 
G 
iv 
1 
4 
4 = 
% 
4 2 
- * 
* 
2 
L 
#7 
vt Es 
2. 


at 
5 4; 


e 4 . _—_ . 
$2064 | Tr — 12 
- = _— . => 
P 
_ TY — * > - 7 \ P — 
> — 6 1 — . & 245.0 — 


7 

N 

* 

1 
1 


wh abyagall Boer l 1 
beben lie de d thit che -pradencs of ſacereding parlianionts; = 
would make it>pcrperdal. : This has — been-donetby the 
ſtatute 17 Geo. Maca 29: ꝗ in the year preceding the late 
rebellion) the operation of theſe indemnifying clauſes being 
thereby ſtill farther ſuſpended,” till the death of the ſons of the 
pretender * 3h, 12 30> * CENA MW *j [BAG £8 ande nens, Pit 
"6132 21 Put Qt 117 23 waillnga, gig, en 13 ab Al. lite; Gin bbs 
In petit treaſon and fcloayunhe: offender alſo forfeits all his 
chattel intereſts abſolutely, and the profits of all eſtates of free - 
bold during life; and, after his death, all his lands and tene- 
ments in fee ſimple (but not thoſe in tail) to the crown, for-a 
very ſhort period of time: for the king ſhall have them for a 
year and a day, and may commit therein what waſte he pleaſes; 
whiccli is called che king's year, day, and wwaſte*. Formerly the king 
had only a liberty of committing waſte on the lands of felons, by 
pulling down their houſes, extirpating their gardens, ploughing 
of a ſimilar ſpirit appears to have obtained in the oriental. countries, 
from the decrees of Nebuchadnezzar and Cyrus in the books of 
Daniel“ and Ezra *; which, beſides the pain of death inflicted 
an the delinquents there „ e ordain, that their houſes 
< ſhall be made a dunghill. But this tending greatly to the pre- 
judice of the public, it was agreed in the reign of Henry the 
firſt, in this kingdom, that the king ſhould have the profits of the 
land for one year and a day, in Tieu of the deſtruction he ay 
otherwiſe at liberty to commit: and therefore magna carta 
provides, that the king ſhall only hold ſuch lands for à year and 
day, and then reſtore them to the lord of the fee; without any 
mention made of waſte. But the ſtatute 1 Edw. II. de praero- 
galiva regis, ſeems to ſuppoſe, that the king ſhall have his year, 
» Conſid. on we law of foifcitare 6. "firſt publiſhed - 4. D. 1744+. (See Vol. l. 


See Foſt. 250. | pag. 244.) 1 —— 
* The juſtice and expediency of this /; 5 2J0R127e fg] aj 5 
proviſion were defended at the time, with f ch. ill. v. 29. a 
much learning and ſtrength of argument, s ch, vi. v. 11. 


in che PTY on the law of forfeiture, k Mirr, c. 4. F. 16. Flet. L rs 28. 
9 Hen, MI. c. 22. 
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day, hl" wafke; and not the year and da F of Waſte. 


Wich fir Edward Coke (and Ber author br the mirror, before 


Him) very juſtiy look upon as an encroachment, though 4 vet. 
| anckge Gee of the royal "prerogative w "This year, day, an 
Waſte are nw uludlly compounded for; _ otherwiſe hey regu- 

latly belong to the crown: and; after th ef expiration, fi land 
would naturally have deſrended to the heit, N in gavelkind te- 


nure it ſtill does) did not it's feodal gü⸗hity intercept fuch de- 


ſent, and give It by way of eſcheat to the lord: Theſe for fei- 

tures for felony 0 ag ariſe bly Upon attdinder ; and therefore 
a feld d fotfeits* no lands of FHHeAeABEIEH! Freekbla for he 
never is attainted as 4 felon Þ They likewiſe relate back to the 
time of the offence committed, as well/43 forfeitures for treaſon ; 
ſo as to avoid all intermediate charges and conveyances. This 
may be Hard upon ſuch as Have unwarily enga 5 with the of⸗ 
fender: but the eruelty and reproach A le on the Part, not 
of the law, but of the AIAN Who has thus knowingly and 

5 involved OMErs in his own calamities. | 
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0 Tubes are all the Wees of real edles created by the 
common law, as conſequential upon attainders by 8 of 
death or outlawry. I here omit the particular forfeitures created 


by the ſtatutes of pruemunire and others; "becauſe T look upon 


them rather as a part of the judgment and penalty, inflicted by 
the reſpective ſtatutes, than as Conſequences of ſuch judgment ; 
as in treaſon and felony they are. But I ſhall juſt menten, un- 
der this diviſion of real eſtates, the forfeiture of the profits of 
lands during life: which extends to two other inſtances, beſides 
thoſe already ſpoken of; miſpriſion of treaſon ®, and ſtriking in 
Weſtminſter-hall, or drawing a Open * a judge chere, 
| ws > the rar: 8 courts of: 7 9656+ $9 m__— 8 


44: +6; 


"Tn E forfeititle, of goods and Eitel accrues in every one 


of the bigber kinds of offence - in high” treaſon or miſpriſion 


k Mirr. c. 5. . 6. : Taft 37- 22 pigs | m 73;d. 1275 | 
W 1 n bid. 141. | 
| Z z 2 thereof, 


Boo BY. 
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FI 


not, murder t felony de ſe, i petty larciny, ſtanding mute, 
and thg above-mentioned offence of ſtriking in Weſuminfter-hall. 
"Or r Night's alſo, on am acculation:of treaſon, felony, or even petit 
„whether the party be found, e eee e. 
joy find the flight, the party ſhall forfeit, his goods and.ghattels : 

the very flight is an offence, carrying with it a ſtrong pre- 
ſump tion 6 wa and is at leaſt an endeavour to elude ant! Rifle 


the ture of S aſtice preſcribed by the law. Nut the jury very 
ſeldom find the 5 forfeiture being looked upon, ſince the 
vaſt increaſe. of perſonal property of late years, as rather too 
large a penalty for an offence, to ene man Wet . cn 
* tuen love of liberty xp. 8 


we 


Ini RE 11 . 


ited upon artainder, and not before: goods and chattels are 
orfeited by convictian. Becauſe in many of the caſes where 
goods are forfeited, there never is any attainder; which happens 
only where judgment of death or outlawry is given: therefore 
in thoſe caſes the forfeiture. muſt be upon conviction, or not at 
M; and, being neceſſarily upon conviction in thoſe, it is ſo or- 
dered in all other caſes, for the law loves uniformity. 2. In out- 
lawries for treaſon or felony, lands are forfeited only by dhe gudg- 
ment: but the goods and chattels are forfeited by a man's being 
firſt put in the exigent, without ſtaying, till he is guinto-exattus,: 
or finally outlawed ; for the ſecreting himſelf ſo long from juſ- 
tice, is r ag a flight in law?*. 3. The forfeiture of lands 
has relation to the time of the fact committed, fo as to avoid all 
ſubſequent ſales and incumbrances: but the forfeiture of goods 
and chattels has no relation backwards; ſo that thoſe only which 
a man has at the time of conviction ſhall be forfeited. There- 
fore a traitor or felon may 4ona de ſell any of his chattels, real 
or perſonal, for the JA ble of himſelf and family between 
the fact and convictionꝰ: for perſonal property is of lo fluctua- 


asses... » 2 Hawk. P. C. 454. 


ting 


3 rence e 
feiture of lands and of goods and chattels. 1. Lands ate for- 


thereof, petit treaſon, Falonies/of all ſorts whether an 


- 


Met 95 Wen. 88x 


ting a. nagut, that it paſſes through many hands in a hort times 
and ho buyer could be ſafe, if he were liable to return the goods 
which he had faitly bought, provided any of the prior vendors 
had ic mitted a reaſon or felony. Yet if they he colluſively 


and not June de parted with; merely to defraud the crown, the 


law, (and qatticularly the ſtatute 13 Bliz, c. f.) will reach them; 
for they ate all the ychile truly and ſuhſtantially the goods of the 
offender : and as he, if acquitted, might recover them himſelf, 
as not parted with for a good conſideration; ſo, in caſe he hap- 
pens to he eonvittcd, od law ol recover chem for thecking...: 

das ili}? et fy 200 46 Senkot 413 10 
5 o H ER: — — 8 of attainder is the 
carruptian of blood, both upwards and downwards ſo. that an at- 
tainted petſon can meither inherit lands ur ather hereditaments 
rom his anceſtors, nar iretain:thoſe he is already in poſſeſſion of, 
non ttanſmit them by deſcent to any heir; but the ſame ſhall 


cheat to the bord of the fee, ſubject to the king's ſuperior right 
of:forferturec; und the perſon attainted ſhall [do ohſtruct all 


deſcents to his poſterity, wherever they are one! to ſdetiue a 


title through lun to a remoter anceſtor 4. 


- 
ou 2 .1 n 


F# %# 


Tirt is one of theſe notiohs which our 7:48 have e 
from the feodal conſtitutions, at the time of the Norman con- 
queſt; as appears from it's being unknown in thoſe tenures which 
are indiſputably Saxon, or gavelkind : wherein, though by trea- 


| ſon, according to the antient Saxon laws, the land is forfeited to 


the king, yet no corruption of blood, no impediment of de- 


ſcents, enſues ; and on judgment of mere felony no eſcheat ac- 
crues to the lord. And therefore, as every other oppreſſive mark 


of feodal tenure is now happily worn away in theſe kingdoms, 


| It is to be hoped, that this corruption of blood, with all it's con- 


nected conſequences, not only of preſent eſcheat, but of future 
incapacities of inheritance even to the twentieth generation, may 
in proceſs of time be aboliſhed by act of parliament : as it ſtands 
upon a very different footing from the forfeiture of lands for 


LY 


see Vol, II. pag. 251. 
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| high+tteaſon, affecking the king's perſon or government. And 
indeed the legiſlature has, from time to time, appeared very ineli- 
nable to give way to ſo equitable a proviſion ; by enacting, that, 
in treaſons reſpecting the papal ſupremacy * and coutiterfeiting 
the public coin, and in many of the new-made felonies,” created 
ſince the reign of Henry the eighth by act of parliament, cor- 
ruption of blood ſhall be ſaved. But as in ſome of the acts for 
creating felonies (and thoſe not of the moſt atrocious kind) 
this ſaving was neglected, or forgotten, to be made, it ſeems 
to be highly reaſonable and expedient to àntiquate the whole 
of this doctrine by one undiſtinguiſhing law: eſpecially as by 
the afore· mentioned ſtatute of 7 Ann. ci 21. (the operation 
of which is by ſtatute 17 Geo. II. c. 39%) after the 
death of the ſons of the late pretender, no attainder for treaſon 
will extend to the difinheriting any heir, nor the /prejudice'of 

any perſon, other than the offender himſelf ; which virtually 
aboliſhes all corruption of blood for treaſon, though (unleſs the 
legiſlature ſhould en it twill my continue 1 ee 
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E are next wa bene m alete with their es- 
. ral connected conſequences, of attainder, forfeiture, and 
of blood, may be ſet aſide. There are two ways of 
doing this; either by en or een the Jacgmient; e or 
elſe by wu or pardon. | 
1 797 2597 4 80 : IEF * N | + 
A beirn may be falfified, tutti or bed in "the 
firſt place, without a writ of error, for matters forei gn to or de- 
hors the record, that is, not apparent upon the face of it ; ſo that 
they cannot be aſſigned for error in the ſuperior court, which 
can only judge from what. in the record itſelf: and 
therefore, if the whole record be not certified, or not truly cer- 
tified;” by the inferior court, the party injured thereby (in both 
civil and criminal caſes) may allege a diminution of the record, 
and cauſe it to be rectiſied. Thus, if any judgment whatever 
be given by perſons, who had no commiſſion to proceed | 0 
againſt the perſon condemned, it is void; and may be falſified Z 
by ſhewing the ſpecial matter, without writ of error. As, where 
a commiſſion iſſues to A and B, and twelve others, or any two #3 
of them, of which A or B ſhall be one, to take and try indict- ll 
ments ; and any « of the other twelve proceed without the interpo- i 


ſition 


TT? 


: . - | 
. : ® = „* 
- * 


— 


PA 
fition or preſence of either A, or B: in this caſe all 


trials, convictions, and judgments are void for want of a p oi 


per authority in the commiſſioners, and may be falfified upon 
bare inſpection without the trouble of a writ of error; it being 
a high miſdemeſnor in the judges ſo proceeding, and little (i 

any thing) ſhort of murder in them all, in caſe the perſon ſo 


attainted be executed and: ſuffer; death. So lMihewiſd if a man 


purchaſes land of another; and afterwards the vendor is, either 


by outlawry, or his own confeſſion, convicted. and attainted of 


treaſon ot feloriy previous to the ſale of alienation ;* whereby ſuch 
land becomes liable to forfeiture or eſcheat: now, upon any 
trial, the purchaſor is at liberty, without bringing any writ of 
error, to falſify not only the time of the felony or treaſon ſup- 
poſed, but the very point of the felony or treaſon itſelf; and is 
not concluded by the confeſſion or the outlawry of the vendor; 
though the vendor himſelf is concluded, and not ſuffered gow 
to deny the fact, - which: he has by confeſſiom or flight acknow- 
leged. - But if ſuch attainder of the vendor was by verdict, on 
the oath of his peers, the alience cannot be received to fulſify or 
contradict the ac of the crime committed; though he is at lis 
berty to prove a miſtake in time, or that the offence was com- 
dro he 2 . pI — —_— re T 4 ene 


ben br v, a Af; ee „ eee den 


which lies from all inferior criminal jurĩſdictions #6 the er 
king's bench, and from the king's: bench to the houſe of peers 
and may be brought for notorious -miſtakes'in the — 


other parts of the record: as where. a man is found guilty of 


perjury and receives the judgment of felony, or for other leſs 
palpable errors; ſuch as any wregularity, omiſſion, or want of 
form in the proceſs of outlaw ry, or proclamations;; the want of 
a proper addon to the defendant's name nceording to the ſta- 


tute of additions; for not properly naming the ſheriff or other 
officer of the court, or not duly defcribing where his county 


court was held; for laying an offence, committed in the time of 
2/2 Hawk. P. C. 459 * z Hat. 231. 1 Hal. P. C. 361. 
2 775 _— 
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Obs 364664 5 Wiens s. 1 
i way ol ny he. dope. againſt the peace. of the; 


nt; an 
fox fimilar gauſep,. which. (though — out ” 
7 ke. $ to $6498 Per) 908 gy much. to the exedit ar ad- 
"anecmpent of. the, national 3 ay tice. These writs of OT tg re. 


e es in cole gf mi ddecgeſhorf . arg not tn he allowed f 
er but on ee probable ganſę ſhęun tg. 1 peher⸗ 
gener: 1750 : P are under ſtagd to he. grantable of com: 


mon. rig! ht, an 
attainders jn eg Faſcs. are onl 
without expreſs warrant under the king s ſign manual, or at leaſt 
by the conſent of the attorney-general *© Theſe therefore can 
rarely be brought by the party himſelf, eſpecially where he is 
attainted for an offence 
by his heir, or executor, after his death, in more favourable 
times; which may be ſome conſolation to his family. But the 
caſter, and more effectual way, is 


LASTLY, to reverſe the attainder by act of parliament. This 


may be and hath been frequently done, upon motives of com- 


paſſion, or perhaps the zeal of the times, after a ſudden revo- 


lution in-the government, without examining too cloſely into the 
truth or validity of the errors afligned. And ſometimes, though 
the crime be univerſally acknowleged and confeſſed, yet the me- 
rits of the criminal's family ſhall after his death obtain a reſtitu- 
tion in blood, honours, and eſtate, or ſome, or one of them, by 
act of parliament ; which (ſo far as it extends) has all the effect 
of reverſing the attainder, without caſting any reflections upon 
the Juſtice of the preceding ſentence. 


Tu effect of falſifying, or m an ns is that the 
party ſhall be in the ſame plight as if he had appeared upon the 


capias: and, if it be before plea. pleaded, he ſhall be put to 


plead to the indictment ; if after conviction, he ſhall receive the 


ſentence of the law: for all the other proceedings, except only 


the proceſs of outlawry for his non- appearance, remain — and 


c 1 Vern. 170. 175. 
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againſt the ſtate: but they may be brought 
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effectual as before. But when judgment, IT upon co "ET 8 f 
viction, is | 
lut 


falfified or reyerſed, all former proceedings are are abſo- 
tely ſet afide, and the party ſtands as if he had never been at 
all accuſed ; reſtored in his credit, his capacity, his blood, and. 
his eſtates : with regard to which laſt, though they be granted, 
away by the crown, yet the owner may enter upon the ; ntce, 
with as little ceremony as he might enter upon 4 diffeifor ©, But 

he ſtill remains liable to another proſecution for the ſame baue: I 
for, the firſt being erroneous, he never was in Jeopardy thereby. 
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0 REPRIEVE, AND. PARDON. 
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5 H E als other remaining ways of avoiding cha execution 


py A REPRIEVE,: from ratrendrg, to take back, is the with 
drawing of a ſentence for an interval of time ; whereby the exe 
cution is ſuſpended. This may be, firſt, ex arbitrio Judicis ; either 
before or after judgment: as, where the judge is not ſatisfied 


with the verdict, or the evidence is ſuſpicious, or the indictment 


is inſufficient, or he is doubtful whether the offence be within 
clergy ; or ſometimes if it be a ſmall felony, or any favourable 
circumſtances appear in the criminal's character, in order to give 
room to apply to the crown for cither an abſolute or conditional 


pardon. Theſe arbitrary reprieves may be granted or taken off 


by the juſtices of gaol delivery, although their ſeſſion be finiſh- 


ed, and their commiſſion expired: but this rather by common 


uſage, than of ſtri& right *.... 1 


ReepRieves may alſo be ex ee legis : as, where a wo- 
man is capitally convicted, and pleads her pregnancy ; though 
this is no cauſe to ſtay the judgment, yet it is to reſpite the ex- 


ecution till ſhe be delivered. This is a mercy dictated by the 


Fo ;£: ® 2 Bak . C418, 
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1 of. the judgment are by a reprieve, or a pardon ; whereof 
the former is temporary only, the latter een. | 
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by this wext ſeffion } and fo From feſſion tö feffion, Kill Githet ſhe is 


388 FP  - Boon 
law of nature, in favorem. prolis; and therefore no part of the 
bloody proceedings, in the reign of queen Mary, hath been 
more juſtly deteſted than the cruelty, that was exerciſed in the 
iſland of Guernſey, of burning a woman big with child: and, 
when through the violence of the flames the infant hin forth 

at the * and was preſerved b the byſtan aft 
_ deliberation of the briefts who affiſted at the ſacri &, 04 caſt 
it again into the — as a young heretic *. A barharity which 
they never learned Tom the laws of. n 


re& ©, with the ſame humanity as our own, guad praegnantis 
ho , damnatae poena differatur, quoad pariat: which doc- 
trine has alſo prevailed in England, as early as the firſt memo- 
rials of our law will reach *. In caſe this plea be made jn ſtay 
of execution, the judge mũuſt Uirect a jury of twelve matrons or 
difereet women to enquire the fact: and ff ey bring in their 
verdict quick u chin (Fer barely, h child. — 5 it Mot 
the womb, is not ſufficient) execution ſhall be ſtaid generally till 


delivered, or proves by the cbtrſe of nature not to Have been 
with child at all. But if Nie onck Hach had the beticht of this 

and been detiveres, and #fterWitde Bechmes pregnant 
again, the ſhall not be riftitied to the Benefit öf a Farther fefpfte 
for that'cauſe * For ſhe may now be exktuted befote the hind 


is quick ia the Worth; and ſhall not, by her own ECOL, 
evade the ſentenct of Juſtice. % 


i ey TEN | TIE I coe 


„Aer 92% be of teguber mn 1. En h become 
10 compos, between the judgment and the award of execution !: 
for regularly, as was formerly t obferved, though a man Be com- 
pos when he commits a capital crime, yet if he becotnes non 
compos after, he ſhall not be indicted; if after indictment, he 
ſhall not be convicted; if after Letvictien, he fhall not receive 


ome 3 Bock 1 


judgment; if after judgment, he ſhafl not be ordered for exe- Z 


* Fox, Acts and SY Rs "0 1 Hal. P. c. 369. | } 
FE,. 48. 19. 3. f Thid. 370. | 
® Flet:4. 1. . 3% | 


© See pag. 24. 1 
| Cution: 


Chi 3 Wiz on G's. * 
cution 1 eee eee and the law knows 
got but he might have offered ſome reaſon, if in his ſenſes, to 
have ſtayed theſe reſpective proceedings. It is therefore an inva- 
riable rule, when any time intervenes between the attainder and 
che award of execution, to demand of the priſoner, what he 
hath to allege, why execution ſhould not be awarded againſt 
him: and, if he appears to be inſane, the judge in his diſcretion 
may and ought to reprieve him. Or, the party may piead in bar 
of execution ; which plea may be either pregnancy, the king's 
pardon, an act of grace, or diverſity of perſon, viz, that he is not. 
the ſame chat was attainted, and the like. In this laſt caſe a jury 


| hall be impanelied to try this collateral iffue, namely, the iden- 


tity of his perſon ; and not whether guilty or innocent ; for that 
has been decided before. And in theſe collateral iſſues the trial 
ſhall be anten , and no time allowed the priſoner to make his 
defence; or profluge his Aike unleſß he will make path that 


he is not the perſon attainted : neither ſhall any peremptory 


challenges: of the jury be allowed the priſoner * , at? ee for- 
merly ſuch challenges were held to be nen ee a 
en eee Mrd ard Tom ei | that 


. 1 


2 


us M. to; * * egaanch infatlity,. e nor 25 
plea will avail to avoid the judgment, and ſtay the execution 


conſequent thereupon, the laſt and ſureſt reſort is in the king's 
moſt gracious Sardon.z the granting of which is the mot 
amiable prerogative of the crown. Laws (ſays an able writer) 
cannot be framed on principles of compaſſion to guilt : yet juſ- 
tice, by the conſtitution ef England, is bound te be adminiſtred 
in mercy: this is promiſed by 2 op king in his coronation oath, 


and moſt entirely; his own “. The king himſelf condemns no 
man; that 


great operation of his ſcepter is mercy. His power of par- 


1 Sid. 72. : Fi I Staundf, P. C. 163. Co. Lit 157. Hal. 
i Foſt, 42. | Sum. 259. 
* 1. Lev. 61. Foſt. 42. 46. m Law of Forfeit. 99. 


doning 


and it is that act of his government, which is the moſt perſonal, 


rugged taſk he leaves to his courts of juſtice: the 


5 


FA 
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doning was aid by our Saxon' anceſtors ® to be derived a lege fuae 
 dignitatis : and it H declared in parliament; by ſtatute 27 Hen. 
VIII. c. 24. that no other perſon hath power to pardon or remit 
any treaſon or felonies whatſoever; but that the king hath the 
whole and ſole power e united and knit to the een 
Oe ee e er of wang ene FUE 0? © (11 


£F 
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TY is indeed one of 90 i jeans advantages of ae in 
general, above any other form of government; that there is 'a 
magiſtrate,” who has it in his power to extend mercy, wherever 
he thinks it is deſerved : holding a court of equity in his own 
breaſt, to ſoften the rigour of the general law, in ſuch criminal 
1 | caſes as merit an exemption from puniſhment. Pardon (accord · 
ing to ſome theoriſts ) ſhould be excluded in a perfect legiſlation, 
where puniſhments are mild but certain: for that the cletnency- 
of the prince ſeems a tacit 1 — of the laws. But the 
exeluſion of pardons muſt neceſſarily introduce a very dangerous 

power in the judge or jury, that of conſtruing the criminal law 

by the ſpirit inſtead of the letter or Elſe it muſt be holden, 
what no man will ſeriouſly avow, that the ſituation and eircum- 
ſtances of the offender (though they alter not the eſſence of the 
crime) ought to make no diſtinction in the puniſhment. In de- 
 mocracies, however, this power of pardon ean never ſubſiſt; for 

there nothing higher is acknowleged than the magiſtrate who 

adminiſters the laws: and it would be impolitic for the 

of judging and of pardoning to center in one and the ſame per- 

ſon. This (as the preſident Monteſquieu obſerves *) week! 

oblige him very often to contradi& himſelf, to make and to un- 

make his deciſions : it would tend to confound all ideas of right 

among the maſs of the people; as they would find it difficult to 
tell, whether a priſoner were diſcharged by his innocence, or ob- 

tairied a pardon through favour. In Holland therefore, if there 

be no ſtadtholder, there is no power of pardoning lodged in any 5 

other member of the ſtate. But in monarchies the king acts in 


« LL. Edw. Conf. c. 18. „Bid. ch. 4. 
80 Beccar. ch. 46. 1 Sp. Los b. 6. C. LL ſi 
a ſupe- 


Oh. 31. WONG s. 8 391 


a fußperior * ; and, though he regulates the whale: govern- 
ment as the firſt mover, yet he does not appear in any of the 

diſagreeable or invidious parts of it. Whenever the nation ſee 

him perſonally engaged, it is only in works of legiſlature, mag- 

nificence, or compaſſion, To him therefore the people look up 
as the fountain of nothing but bounty and grace; and theſe re- 
peated acts of goodneſs, coming immediately from his own hand, 
endear the ſovereign to his ſubjects, and contribute more than 
any thing to root in their hearts that filial affection, and per- 
ane loyalty, which 50 * ſure N en I a $5: 465 *q 


| - Unvzx'this ah & prod, let us briefly der: x. The 
hes of pardon: 2. The manner of pardoning: 3. The me- 
thod of allowing" a ONE? + The Lid of ſuch e Wen 
allowed. Tr 


12 Ans felt, ths ke may par ae offetces iy againſt 
the crown, or the public; excepting, 1. That, to preſerve the 
liberty of the ſubject, the committing any man to priſon out of 
the realm, is by the habeas corpus act, 31 Car. II. c. 2. made a 
praemumire, unpardonable even by the king. Nor, 2. Can the 


king pardon, where private juſtice is principally concerned in 
the proſecution of offenders: non poteft rex gratiam facere 


« cum injuria et damno aliorum. Therefore in appeals of all 
kinds (which are the ſuit, not of the king, but of the party in- 
jured) the proſecutor may releaſe, but the king cannot pardon *. 
Neither can he pardon a common nuſance, while it remains un- 
redreſſed, or fo as to prevent an abatement of it; though after- 
wards he may remit the fine: becauſe, though the proſecution 
is veſted in the king to avoid multiplicity of ſuits, yet (during 
it's continuance) this offence favours more of the nature of a pri- 
vate injury to each individual in the neighbourhood, than of a 
& public wrong. Neither, laſtly, can the king pardon an offence 
againſt a popular or penal ſtatute, after information brought : 


r 3 Inſt, 236. t 2 Hawk. P. C. 391. 
id. 237. REES 
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for thereby the ee nequired 2 private property in his 
1 of the ae Jon. 0 2d 19%. tba: Thk; gen ab 4:45! "1 


cn ot ene 


„ th is 10 a Rap of ; 2 peculiar natures. that. ates ' 


the prerogative of pardoning, in caſe of parliamentary impeach». 
ments; u. that the king's pardon canngt be pleaded, to any 


ſuch. impeachment, ſo as to impede; the inquiry, and ſtop the pron 


ſecution of great and notorious offenders. Therefote when, in the 


reign of Charles the ſecond, the carl: of, Danby. was impeached | 


by the houſe of commons of high treaſon and othermiſdemeſnors, 
and pleaded the king's pardon in bar of the ſame, the commons 


alleged, + that there was no precedent, that ever any pardon 


10 treaſon, or other high crimes, depending the impeachment ;, and 
therefore reſolved , ** that the pardon ſo pleaded was illegal and 


4 void, and ought not to be er in bar of the impeachment 
« of the commons of England: for which reſolution they aſ- 
Ggned 7 this reaſon to the houſe of lords, . that the ſetting up 
« pardon to be a bar of an impeachment defeats the whole, uſc 
«« and effect of impeachments : for ſhould this point be admit» 
<« ted, or ſtand Joubted, it would totally diſcourage the exhibit- 
« ing any for the future; whereby the chief inſtitution. for the 
te preſervation. of the government would be deſtroyed.” .. Soon. 


after the revolution, the commons renewed the {ame claim, and 


voted *, « that a pardon is not pleadable. in bar of an impeach- 
% ment.” And, at length, it was enaQted by the act of ſettle» 
ment, 12 & 13 W. III. c. 2. that no pardon under the great {cal 
« of England ſhall be pleadable to an impeachment hy the commons 
« in parliament.” But; after the ampeaghment has been folemaly 
heard and determined, it is not aa ode that the king's royal 


grace is farther reſtrained or abridged: for, after the impeach- 


ment and attainder 0h, the fix rebel Jargy 1 in TAL 5, e "Ow 


AS Y 


1 3 Ing. 248. $34 . 7 r Ibid. = May 1679. 
„Com. Journ. 28 Apr. 1679. . 154. 6 Jun. 1689. 
* bid. 5 May 1679. 


«« was granted to any perlen impeached by the commons of heb 


were 


j 


- 


rectived the benefit of the k 8 8 oh t gracious pard ob. og „ane 
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| . Ade ee of ardoning it 1 12 general rule, that, | 


Wherever it may reaſonably be . che! r is deceived, 
the pardon is void“. Therefore any ſupptefion' of truth, or 


ſuggeſtion of falſhood, in a charter of pardon, will will vitiate the. 


Whole; for the kin g was misinformed *. General words have 
alſo a very imperfect effect in pardons. A pardon of all felonies 
will not pardon a conviction or attainder of felony ; (for it is 
preſumed the king knew not of thoſe proceedings) but the con- 
_ vietion or attainder muff be particulatly mentioned: and 4 

don of felonies will not include piracy *; for that is no ery 


puniſhable at the common law. It is ao enacted by ſtatute 


13 Ric. II. ſt. 2. c. 1. that no Sale for treaſon, murder, or 
rape, ſhall be allowed, unleſs the offence be articularly ſpeci- 

fied therein; and particularly in murder it ſhall be expreſſed, 
whether it was committed by lying in wait, affäült, ot malice 
prepenſe. Upon which fir Edward Coke obſeryes *, that it was 


not the intention of the parliament that the king ſhould eyer 1 11 


don murder under theſe aggravations; and therefore they pru 


dently laid the pardon under theſe reſtrictions, becauſe they did ' 
not conceive it poſſible that the king would ever excuſe an of- 


fence by name, Which was attended with ſuch high aggravations. 


And it is Femlatkable enough, that there is no 1 of a 


pardon in the regiſter for any other homicide, than that which 
Happens ie defendends or per infortunium + to which two ſpecies the 
king's pardon was 440 confined by the ſtatutes 2 Edw. III. 
c. 2. and 14 Edw. III. c. 15. which declare that ng pardon of ho- 
micide ſhall be granted, but only where the king may do it % the 
_ bath of his &rown'; that'is to ſay, where a man flayeth another in 
his own defence; of by misfortune.” But the ſtatüte of Richard 
the ſecond, before- mentioned, enlarges by implication the royal 
power; provided the king is not deceived in the intended wet 
* 2 Hawk. . c. 38g. 798 4 * 1 Hawk. r. c. 9. | 


| oz Inſt. 238. — * 3 Inſt, 236. 
1 2 Hawk. P. C. 363. 
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we and at length 
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ö of bis wercy, And. therefore: pardons of murder were always, 

granted with a ln obſtante of the ſtathte of king Richard, till the 

time of the revolution 3 when, the doctrine of non obftante's 
IE LO doubted whether murder could be pardoned gene- 

rally; but jt was determined by the court of king's. bench l, that 

the king mey pardon on an indictment of murder, ;as well as a 

ſubje& may diſcharge an appeal. Under theſe and x, few other 

reſtrictions, it is a general rule, that a, pardon ſhall be taken moſt. 
beneficially for the ſubject, and moſk ſtrongiy againſt the king. 

21. 263). olg Jo bon 19 CODIVEDS E Hab Tot ftw 

|” A raxvgh may. alle be conditional; that. is, the king may 
extend his mercy upon What terms he pleaſes 3 and may annex 
to his bounty a condition either precedent or ſubſequent, on the 
performance whereof the validity of the pardon will depend: 
and this by the common laws. Which prerogative is daily ex- 
erted in the pardon of felons, on condition of tranſportation to 
ſome foreign country (uſually to ſome of his majeſty's colonies 
and plantations in America) for life, or for a term of years; ſuch 
tranſportation or baniſhment * being allowable and warranted. by 
the habeas corpus act, 31 Car. II. c. 2.4. 14. and rendered more 
ee e de, WD Greet 


3. Wir regard to the manner of allowing: pardons ; we 
may obſerve, that a pardon by act of parliament is more benefi- 
cial than by the king's charter: for a man is not bound to plead 
it, but the court muſt ex cio take notice of it ; neither can he 

loſe the benefit of it by his own /aches or negligence, as he may 
of the king's charter of pardon*, The King's charter of pardon 
muſt be ſpecially pleaded, and that at a proper time: for if a 
man is indicted, and has a pardon in his pocket, and afterwards 
puts himſelf upon his trial by pleading the general iſſue, he has 

waived the benefit of ſuch pardon. But, if a man avails himſelf 


« 1.4 : — — 59 T4 


7 Salk. 499. dp flatute 39 Elis. e. 4 
'E2 Hawk. P. C. 394. 1 Foft. 43. . 
FTranſportation is ſaid (Barr. 352.) to * 2 Hawk. P. C. 397. 

have been 6'it inflicted, as a puniſhment, id. 396. 


thereof 
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haged 


Allowed till after attalader, but the High and tranſcendent _ 


"the! em mn inherited at all ". "IG * 


WA OA 5 8. | 8s 
thereof as ſoon as by eourſe of law he may, a pardon may either 


be pleaded upon arraignment, or in arreſt of judgment, or in 
"the preſent ſtage of proceedings, in bar of execution. Antiently, 


by ſtatute 10 Edw. III. c. 2. no — of felony could be al- 


lowed, unleſs the party found ſureties fo or the good behaviour 
before tie Theriff and cofoners of the county + 


But that ſtatute 
is repealed by the ſtatute 5 & 6 W. & M. c. 13, which, inſtead 
thereof, givestheJullges of the court-a Hſerdtidnary power to 
bind the criminal, pleading ſuch pardon, to his good behaviour, 
with two ery for any term not OE ſeven capt 


4. LasTLY, the effec? of fach rde by me kings 4 is to 


4 che offentier'a- new man ; t deqult kin of afl corgbral 


penalties and forfeitures atitiexed' t6 that offerice for which he 
obtains his pardon; and not fo much to reſtore his former, as 


to give him a aw; crediv and capacity. But nothing can reſtore. 


or purify the Blood when-onee:corrupted; if the pardon be not 


of parliament. Vet if a perſon attainted receives the king's par 
don, and afterwards hath a ſon, that ſon may be heir to 101 8 fa 
ther; becauſe the father, being made a new man, might tranſ- 


mit new inheritable blood: though, had he been born before 


Pa 


4 . ou 1 57 e 1 
«+ 1 11 3 2 a #5; it 5 nin uon . 141 2 4 
| : . 


© blk ee Li e ue va H r . dil, 


? 4 
6 0 1 ; 1 . 
N 4 þ : by : . S » _ u _ : C 4 4 —— þ * * 1 : * * * 1 =_ 3 * 
1 i" 


> | B b b 2 


5 2. Pagarc' Boes. 
T5 VA od 12 4: | bers 24 S $0: Wen ve 15 Du it Ace 2 
N Fewittgztush: 10) ende n d tuns an ichn Beslite AM ET. 


38 


* * 
4 — TFT - 1 \v » p I * > * # > "20 i * &, * 1 44+ ; 463K 
ni 2 , I'S $465 Af? \ 18 1 4a ; 1 15 22 1118 33 


l dh wo ney abtcs $445 544% An ante 1 N 
Anionen 7 einn A © Wh Atta | wag 0 Stunt Lt 
- $65: 5:4}? 1 * er 1 2E RA Bon * ο Dart 4:47; 
TT OTC GS: 5 If e 8-16 11 Bic ngen 
py ee 0 D bp eee 
ieee og HEAL £13: Sy 11.3414 Balli Jaerte ct en 
ee ee eee ee £19, "204 t Het NY 012217 
14A 2669 ve mot dy fol ao LSU: IST 26 1;:45; 
| H. RE now i ee ee but execution; 
1 dhe completion of human puniſhment. And this, in all 
| cales, as well capital as otherwiſe, muſt be performed by the le- 
gal officer, the ſheriff or his deputy : whoſe warrant for ſo doing 


Was antientiy by precept under che hand and deal] of the judge, 


28, it is, Kill, practiſed in the court of the lord high Reward, 


* 


* 


{ 


upon the execution of a peer : though, nnn hr 


Peers in parliament, it is done by writ from the king 


After- 


wards it was eſtabliſhed , that, in caſe of liſe, the 5 may 


command execution to be done without any writ. And now 
the uſage is, for the judge to ſigu the calendar, or liſt of all the 


priſoners” names, with their ſeparate judgments in the margin, 


which is left with the ſheriff. As, for a capital felony,” it is writ- 


ten oppoſite to the priſoner's name, let him be hanged by the 
« neck ;” formerly, in the days of Latin and e, , 
«« ſuf. per coll.” for ** ſuſpendatur per collum.” And this is the 


only warrant that the ſheriff has, for ſo material an act as taking 


away the life of another *. It may certainly afford matter of ſpe- 

culation, that in civil cauſes there ſhould be ſuch a variety of 

writs of execution to recover a trifling debt, iſſued in the king's 
name, and under the ſeal of the court, without which the ſhe- 


* 2 Hal. P.C. yOu | | 4 Staundf. P. C. 182, 
d See appendix. F. 5. 5 Mod. 22. | 
Finch. IL. 478. Hy 


riff 


Ch. 32. Wa R Dd N + 8. 397 


riff cannot legally ſtir one ſtep; and yet that the execution of a 
man, the moſt important 1 ang 9 ted end de- 
Win upon a nen . 


- © 
4 % 
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"Taz ſheriff, upon receipt of his v 8 100 . eajecution 
8 a convenient time; which in the country is alſo left at 
large. In London indeed a more ſolemn and becoming exactneſs 
is uſed, both as to the warrant- of execution, and the time of 
executing thereof: for the recorder, after reporting to the king 
in perſon, the caſe of the ſeveral priſoners, and receiving his royal 
4 pleaſure, that the law-muſt take it's courſe, iſſues his warrant to 
the ſheriffs; directing them to do execution on the day and at 
the place aſſigned. And, in the court of king's bench, if the 
priſoner be tried at the bar, or brought there by habeas corpus, a 
rule is made for his execution; either ſpecifying the time and 
place, or leaving it to the diſcretion of the ſheriff®. And, 
thropghout, the kingdoms: by; ſtatute 25 Geo. II. c. 3. it is 
enacted that, in cCaſe of murder, the judge hall in his ſentence 
direct execution to be performed on the, next day but one after 
ſentence paſſed. But, otherwiſe, the time and place of exe- 


cution are by la no part of the judgment. It has been well 


obſerved, that it is of great importance, that the puniſhment 
ſhould, follow the; crime as early as poſſible; that the proſpect 
of. gratification or advantage, which tempts a man to commit 

the crime, ſhould inſtantly: awake the attendant idea of puniſh- 
ment. Delay of execution ſerves: only to ſeparate theſe ideas ; 
and then the execution itſelf affects the minds of the ſpectators 


rather as a terrible aht than a8 tho; are ene 7 | 


eee. ads 


'T HE, ſheriff c Ja XR the manner of hs execution by ſub⸗ 


ſtitutipg one death for another, without being guilty of felony 


himſelf, as has been formerl, 7 ſaid”, It is held alſo by fir Ed- 


f Sce appendir, $. woe: * So held by the twelve judges ork. 
b St, Trials. VI. 332. Foſt. 43. 10 Geo. III. 

See appendix, \. 3. 1 Beccar. ch. 19. 
i Sec pag. 202 ; m Sce pag. 179. 


ward 
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ward: Coke and ſir Matthew Hale e, that Geti dhe ling eunnůot 
change the puniſhment of the law, by ultering the hanging or 
burning into beheading; though, when beheading is patt of the 
ſentence, the king may remit the reſt. And, notwithſtanding fome 
—_— to the fir Edward- Coke ſtoutiy maintains, 
* juuiaumnuum EA Deke]: v exemplis.”- But others have 
TIED more juſtly, that this prerogitive, bein founded 
in mercy and immemorially exerciſed by the crown, is part of 
the common law. For hitherto, in every inſtanee, all theſe ex“ 
changes have been for more mereiful kinds of death; and ho- 
far this may alfo fall within theking's' power of grunting condi- 
tional pardohs, (via. by remitting à ſevere kind of death, on 
condition that the criminal ſubmits to a milder) is à matter that 
may bear conſideration. It is obſervable, that When 3 pa 
ford was executed for the popiſh plot in the reign of king 


che ſecond, the then ſheriffs: of London, | bank — paroeY 


king's writ for beheading him, petitioned the houſe of lords, 
for a command or order from their lordſhips, how the ſaĩd judg- 
ment ſhould be executed: for, he being preſeeuted by ĩmpeach 
ment, they entertained a notion (vhich is ſaĩd to have bren coun · 
tenanced by lord Ruſſfel) that the king could not pardon any 
part of the ſetvtence The lords reſolved : that the ſcruples of 
the ſheriffs were unneceſſary, and deelared; that the king's writ 
ought to be obeyed. Diſappointed of rajſing a flame in chat aſ- 
ſembly, they immediately ſignified * to the houſe of commons 
by one of the members, that they were not ſatisfied as to the 
power of the ſaid writ. That houſe took two days to conſider 
of it; and then ſullenly reſolved, that the ' houſe was content 
that the ſheriff do execute lord Stafford by ſevering his head 
from his body. It is farther related, that when + habit the 
ſaine lord Ruſſel was condemned for high treaſon upon indict- 
monty the wings s Wann he remitted the nn part e the 


a 3 Inſt. 52. Res + Locks al 21 Dec. 1680. 
* Hal. P. C. 412. $a Com. Journ, 21 Dec. 1680. 
r Foſt. 270. | t Bid. 23 Dec. 1680. | 


* 2 Hume Hiſt, of G. B. 328. | 
fentence, 


om 30 WACOM GO. 
„ obſerved, that his lordſhip would now find he was 


« poſſeſſed of that prerogative, which in the caſe of lord Staf- 
« ford he had denied him *.” One can hardly determine (at this 
diſtance from thoſe. turbulent times) which moſt to diſapprove 


ao . enn of the lovercign. ie Fed | 
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To conclulte' it is clear, that if, upon 0 to be hanged 


by the neck till he js ne the orimiſal be not thoroughly kill- 
ed, but revi ves, the ſheriff muſt. hang him again ”, For the 
former Hang A no execution of the ſentence ; and, if a falſe 
tenderneſs were to be indulged in ſuch caſes, 4 ntulcende' 6f eol- 
luſions might enſue. Nay, even while abjurations were in force“, 
. ſach a criminal, ſo reviving, was not allowed to take ſanctuary 
and abjure the realm; but his fleeing to ſanctuary was held an 


—_— in the officer?. 


| . 


Au p, havidg thus arrived at the laſt ſtage of criminal pro- 
; ceedings; or execution, the'end and completion of human pur; 15 
ment, which was the ſixth and laſt head to 
the diviſion of ' public wrongs, the fourth and laſt object of the 
laws of England it may now ſeem high time to put a period to 
theſe commentaries; which, the author is very ſenfible, have al- 
ready ſwelled to too'graat à length. But he cannot diſmiſs the 
ſtudent, for whoſe uſe alone theſe rudiments were ori iginally com- 
piled, without endeavouring to recall to his memory ſome principal 
outlines of the legal conſtitution of this country; by a ſhort hiſ- 
torical review of the moſt conſiderable revolutions, that have 
happened in the laws of England, from the earlieſt to the pre- 
ſent times. And this taſk he will attempt to diſcharge, however 
imperfectly, in the next or concluding chapter. 


u 2 Hume. 360. | 77 . T x See pag. 3585 1 
2 Hal. P. C. 412, 2 Hawk. P. C. 463. Y Fitzh, Abr. t. corone. 335. Finch 2 46 


of, the indecent and ſanguinary zeal of the ſubjor, or the cool - 
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EFORE we. enter on the ſubject of this rs in n which 

I propoſe, by way of ſupplement. to the whole, to attempt 

an hiſtorical review of the moſt remarkable changes and altera 
tions, that have happened i in the laws of England, I muſt firſt 
of all remind the ſtudent, that the riſe and progreſs of many 
principal points and doctrines have been already pointed out in 
the courſe of theie commentaries, under their reſpective diviſions: 
theſe having ther etore been particularly diſcuſſed already, it can- 
not be expected that I ſhould re-examine them with any degree 
of minuteneſs ; which would be a moſt tedious. undertaking. 
What I therefore at preſent. propoſe, is only to mark out ſome 
outlines of an Engliſh juridical hiſtory, by taking a chronolo- 


gical view of the ſtate of our laws, and their Fee muta- 
tions at different periods of time, 5 


Tun ſeveral periods, under which I ſhall conſider the ſtate of 
our legal polity, are the following fix :* 1. From the (earlieſt 
times to the Norman conqueſt: 2. From the Norman conqueſt 


to the reign of king Edward the firſt : 3: From thence to the 
refor- 


1 ww Wi be 
reformatiom: 4. From the reformation te che alben of king 


RM cer mn arent tine. Airis 
Won Duin (LIST USDA! Ota GUU $4 7 2 4 
2 Au - Erd, with regard o che untzent Britotis, the abori- 


giues of our iſland,” we have fo 3 Homes Yown to us con- 
cerning them with any 


here muſt needs be 
Caeſar's account of . tenets and diſcipline of the antient 
Druids in Gaul, in whom centered all the learning of theſe 
weſtern parts; and who were, as he tells us, ſent over to Britain; 
(that is, to the iſland of Mona or Angleſey) to be inſtructed; we 
may collect 'a few points, which bear a great affinity and re- 
ſemblance to ſome of the modern doctrines of our Engliſh law. 
Particularly, the very notion itſelf of an oral unwritten law, de- 
livered down from age to age, by cuſtom and tradition merely, 
ſeems derived from the practice of the Druids, who never com- 
mitted any of their inſtructions to writing: poſſibly for want of 
letters 3 ſince it is remarkable that in all the antiquities, unqueſ- 
tionably Britiſh, which the i of the moderns has diſco- 
yered, there is not in any of them the leaſt trace of any cha- 
ractet or letter to be found. The partible quality alſo of Tacidy; 
by-;the' cuſtom. of ' gavelkind, which Rill obtains in many parts 
of England, and did univerſally over Wales till the reign of 
Henry VIII. is undoubtedly. of Britiſh original. So likewiſe i is 
the antient diviſion of the goods of an inteſtate between his 


vived by the ſtatute. of diſtributions. And we may alſo remem- 
ber an inſtance of a lighter nature mentioned in the preſent vo- 


lume, where the ſame cuſtom has continued from Caeſar's time 


to the preſent; that of burning a woman uno the crime of 
nn treaſon by killing her huſband. 


THz great variety of nations, that terrains broke in upon 


and deſtroyed both the Britiſh inhabitants and conſtitution, the 
Vor. IV. 1 


* 


Romans, 


Chatles the ſecond: 5. From thence to the revolution in 1688: 


very fruitleſs and Aerie: Den. from 


| widow and children, or next of kin; which has ſince been res 
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402 _ 771 Bog 02 
W Picts, and, after them; this various. clans of BN 
and Danes, muſt. neceſſarily have cauſed great confuſion ant uti- 
certainty in the laws. and of tlie kingdom; a they 
were very ſoon incorporated and blended together, and there- 
fore we may fuppoſe, mutdally 'commutnicated: to eachf other 
| their rei active uſages , in regard to the tiglits G property and 
the p def crimes. So! that it is morally impoſfible to 
trace dut, with any degree of accuraeh, en the ſeneral muta- 
tions of the common b were made; or What was the | 
tive original of thoſe ſeveral. euſtorns-we-at: prefer uid, by a 
chemical reſolution of them- w-their- firſt and component: pins. 
ciples. We can ſeldom pronounee; that h cuſtom was. derived 
| the Britons. 3 that was left bebind by the Romans; 111 
was a neceflary precautiom againſt the Picts 3 that was introthbeed 
by the Saxons,, diſcontinued- 5 the Danes, but after wurdo ve - 
ſtored. by the Normann £33 ! 028 91 wy rt nt wol boa 
wt I hore i most boeh ern. 
n this ke Jia: it u mer 0 great; cutioſity, 
and ſome uſe ; but this ean very rarely be the cafe; not otſly 
from the reaſon above mentioned, but :alfo from many others. 
Firſt, from the nature ef traditional laws in generab gj which, 
being accommodated to the: exigences of the times, fyffer by 
degrees inſenſible variations in practice : ſo that, though upon 
compariſon, we plainly diſcern the alteration. of the law from 
what it was five hundred years ago, yet it is impoſſible to define 
the preciſe period in which that alteration: accrucd,'' any more 
| than, we can diſcern the changes of the bed of river, which 
varies it's ſhores by continual decreaſes and alluvionis. 8 
this becomes impracticable from the antiquity of the kingdom 
and it's government: which alone, though it had been diſturbed 
by no foreign invaſions, would make it an impoſſible thing to 
ſearch out the original of it's laws; unleſs we had as authentic 
monuments thereof, as the Jews had by the hand of Moſes * Y 


t n e e ee e 
Wars W855 


Thirdly 


£ Qn. 2g- a. W u 0 * . 403 
muſt alſo in part have ariſen from the means,” whereby chriſtia- 
nity was propagated among our Saxon anceſtors in this ifland ; 
by learned foreigners broug 


ht over from Rome and other coun- 
tries : M undoubtedly carried with them many of their own 
national cuſtoms; — probably prevailed upon the ſtate to ab- 
rogate ſuch uſages as were inconſiſtent with our holy religion, | 
and to introduce many others that were more conformable 
thereto. And this perhaps may have partly been the-cauſe, that 
we find not only ſome rules of the moſaical, but alſo of the imperial 


ae unn e and Feen into our ow] Hen. 


a) 7 ana i way alſo be wen fbr the great varicty, 
and of courſe the uncertain original, of our antient eſtabliſhed 
cuſtoms ; even aſter the Saxon was firmly eſtabliſhed 
in this iſland: 4x2. the ſubdiviſion 2 
tarchy, conliſting of ſeven independent kingdoms, peopled and 
governed by different clans and colonies. This muſt neceſſarily 
create an of laws : even though all theſe eolo- 

nies, of Jutes, Angles, proper Saxons, and che like, originally 
ſprung from the ſame mother country, the great northern hive; 
which -poured forth it's warlike progeny, and Fiwanmed all over 
Europe, in the fixth and ſeventh centuries, This multiplicity 
of laws will neceſſarily be the cafe in ſome degree, where any 
kingdom is cantoned out into provincial eſtabliſhments ; and not 
under one common diſpenſation of laws, under the fame 
ſovereign power. Much more will it happen, where ſeven un- 
connected ates are to form their own conſtitution and ſuper- 
ſtructure of government, though they all * to build * 
| the ſame or fimilar foundations. 


- Wuzn Ae the Weſt-Saxons had wallowed up all the 
reſt, and King Alfred ſucceeded to the monarchy of 'England, 
whereof his grandfather Egbert was the founder, his mighty 
genius prompted him to undertake a moſt great and neceflary 
work, which he is ſaid to have executed in as maſterly a manner. 

8 4 No 


404 wy 0-246 ha 5 ; 
No leſs than to-riew=tandeliche: Gonſtitutiam z t tebuild it 0b a 
plan that ſhould endure for ages; and out of it's old diſcordant 1 
materials, which were heaped upon each other in a vaſt and rude 
irregularity, to form one e rea and well connected whole. 
This he effected, by reducing the whole kingdom under one re- 
gular and gradual ſubordination of government, wherein each 
man was anſwerable to his immediate ſuperior for: his-own: con- 
duct and that of his neareſt neighbours : for to him we owe that 
maſterpiece. of judicial polity, the ſubdixiſion of England into 0 
tithings, and hundreds, if not into counties; all under the in- 
fluence and adminiſtration of one ſupreme magiſtrate, the King; 
in whom, as in a general reſervoir, all the executive authority 
of the law was lodged, and from whom juſtice was diſperſed to 
every part of the nation by diſtinct, yet communicating, ducts 
and chanels: which wiſe inſtitution has been for near 
a thouſand years unchanged, from: Alfred's to the preſent time. 
He alſo, like another Theodoſius, collected the various cuſtoms 
that he found diſperſed in the kingdom, and reduced and di- 
geſted them into one uniform ſyſtem or code of laws, in his 
dom bec, or liber judicialin. This he compiled for the uſe of the 
court - baron, hundred, and county court, the court · leet, and ſhe- 
riffs tourn; tribunals, which he eſtabliſhed, for the trial of all 
cauſes civil and criminal, in the very diſtricts herein the com- 
Plaint aroſe: all of them ſubject however to be inſpected, con- 
trolled, and kept within the bounds of the univerſal or common 
law, by the king's own courts; which were then itinerant, be- 
ing kept in the king's palace, and removing with his houſhold 
in thoſe royal progreſſes, which he OY an nnn one 
0 end of the kingdom to the other. e inet 


Tux Daniſh invaſion and W, i "which introduced new 
foreign cuſtoms, was a ſevere blow to this noble fabric: but a 
plan, ſo excellently concerted, could never be long thrown aſide. 
So that, upon the expulſion of theſe intruders, the Engliſh re- 
turned to their antient law: retaining however ſome few of the 
cuſtoms of their late viſitants ; which went under the name of 

Dane 


Chi 49360)  Wrones. ol 
Damen Lage as the code compiled by Alfred was called the 
Hen. daron- Lage; and the local conſtitutions of the antient 
kingdom of Mercia, which obtained in the counties neareſt to 


Wales, and probably abounded with many Britiſh cuſtoms, were 
called the Mercen-Lage. And theſe three laws were, about the 


the realm: the provincial 


fions, having never been altered or diſcontinued through all the 
ſhocks and mutations of government, from the time of it's firſt 
inſtitution; though the laws and cuſtoms therein uſed, man (as 
we 1585 ung 8 . mn —__” | 


W. £34 da 


o OR king Edgar, (who befides th military merit, as ounder 
of the Engliſh navy, was alſo a moſt excellent civil governor) 
obſerving the ill effects of three diſtin& bodies of laws, prevail- 


ing at once in ſeparate parts of his dominions, projected and be- 


gun, What his grandſon king Edward the confeſſor afterwards 
completed; viz. one uniform digeſt or body of laws, to be ob- 


than a revival of king Alfred's code, with ſome improvements 


ſuch of the Daniſh as were reaſonable and approved, into the 
Weſt-Saxon-Lage, which was ſtill the groundwork of the whole. 
And this appears to me the beſt ſupported and moſt plauſible 


conjecture (for certainty is not to be expected) of the riſe and 


original of that admirable ſyſtem of maxims and unwritten cuſ- 
toms, which is now known by the name of the common law, as 


extending it's authority univerſally over all = realm; and which 


is Ane 1 Saxon parentage. 

| rt ; 
08 6 the a remarkable of the Saxon laws we may 

reckon, 1. The conſtitution of parliaments, or rather, general 

aſſemblies of the principal and wiſeſt men in the nation; the 

wittena-gemote, or commune concilium of the antient Germans; 

: in was not oy reduced to the forms and diſtinctions of our 


modern 


464 


of the eleventh century, in uſe in different counties of 
polity of counties, and their ſubdivi- 


ſerved throughout the whole kingdom: being probably no more 


ſuggeſted by neceſſity and experience ; particularly the incorpo- 
rating ſome of the Britiſh or rather 'Mercian cuſtoms, and alſo 
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496 Fon Beos Ws 
modern parliament : without whoſe. concurrence; however, no 
new law could be made, or old one altered. 2: The election f 
their magiſtrates by the people: originally even that :of their 
kings, till 'dearbought experience evinced the convenience and 
neceſlity of eſtabliſhing an hereditary ſueceſſion to the crown. | 
But that of all ſuhordinate m their military officers: or 
heretochs, their ſheriffs, their conſervators of the peace, their 
coroners, their port - reeves, (ſince changed into mayors and bai- 
liffs) and even their tythingmen and borſholders at the leet, con- 
tinued, ſome till the Norman conqueſt, others for two centuries 
after, and ſome remain to this day. 3. The deſcent of the 
crown, when once a royal family was eſtabliſhed, upon nearly 
the ſame hereditary. principles upon which it has ever ſince con- 
tinued: only that perhaps, in caſe of minority, the next af kin 
of full age would aſcend the throne, as king, and not as pro- 
tector after his death, the cron immediately reverted 
back to the heir. 9 2 —— b?’ 
for the firſt affence: even the moſt notorious offenders being 
allowed to commute it for a ſine or weregild, or, in default of 
payment, perpetual bondage 3 to which our benefit of clergy 
has now in ſome meaſure ſuceeeded. 53. The prevalence of cer- 
tain cuſtoms, as heriets and military ſervices in proportion to 
every man's land, which much reſembled the feodal conſtitution ; 
but yet were exempt from all it's rigorous-hardſhips.: and which 
may be well enough accounted for, by ſuppoſing them to be 
brought from the continent by the firſt Saxon invaders, in the 
primitive moderation and ſimplieity of the feodal lau; before it 
got into the hands of the Norman juriſts, who extracted the 
moſt ſlaviſh doctrines, and oppreſſive conſequences, out of what 
was originally intended as a law of liberty. 6. That their eſtates 
were liable to forfeiture for treaſon, but that the doctrine of 
eſcheats and corruption of blood for felony, or any other cauſe, 
was utterly unknown amongſt them. 7. The deſcent of theit 
lands was to all the males equally, without any right of primo- 
geniture ; a cuſtom, which obtained among the Britons, was 
agreeable to the Roman law, and continued among the Saxons 
till 


\ A 


ON ago WON 6 


4 7 


eſpocially deſtructive to antient families; which are in monarchies 
neceſſary ta be ſupportods in order to form and keep up a nobility, 

or intermediate ſtate between the prince and the common people. 

8. Ph&-courts of juſtite confilted principally of the county 
eburts, and: in cafes af weight ot nicety the king's court: held 
bdfore himſelſ in perſtm, at / the time of his parliaments; which 
were uſually holden in different places, actording as he kept the 
' three: great” feftivals of chriſtmas, eaſter, and wMhitfumtide. An 
inftitution which was adopted hy king Alonſo VII of Caſtile about 
a dentury aſtat the conq;ueſt:: ho at tho ſame three great / feaſts 
was|want to:aflemble his nobility and prelates in his court F'who 
there heard: and decided all cotitroverſies, and then, having received 
his inſttuctions, departed home. Theſe courts however 
differed! from the modern ones, in that the eceleſiaſtical and civil 
juriſdiction weve blended together, the biſhop. and the caldor- 
mail. or:{heriff fitting in the fame county court; and-'alſo that 
the deciſions and proceedings therein were much more ſimple 
and unembarraſſed: an advantage which will always attend the 
_ infancy! of au laws, but: wear. off as they gradually advance to 
antiquity. 9. Trials, among a people who; had a very ſtrong 


tincture of ſuperſtition, were permitted to be by ordeal, by the 
core or morſel of execration, or by mager of lau with com- 


purgators, if the party choſe it; but frequently they were alſo 
by jury: for, whether or no their juries conſiſted preciſely of 
twelve men, or were hound to a ſtrict unanimity; yet the gene- 
ral conſtitution. of this admirable criterion of truth, and moſt 
important guardian both of public and private liberty, we owe 
to our Saxon anceſtors. Thus ſtood the general frame of our 
polity at the time of the Norman invaſion; when the ſecond 
RING of our legal * commences. 
5 9 

1k. Tus remarkable event 1 as ; great « an alteration in our 
Him as it did in our antient line of kings: and, though the alte- 


rationof the former was effected rather by the confeat of the pra, 


4 Mod, Un. Hiſt. xx. 114. 


than | 


till the: Norman conqueſt: : though really inconvenient; _ more 


5 


468 BD vis mc „ Boop | 
than Say right of conqueſt, yet that conſent ſeems to have deen 


1. tinter Gs firſ of theſs eee we may 
in, of the eccleſiaſtical courts from the civil: effected in 
order to ingratĩate the new king with the popiſh clergy, Who 
for ſome time before had been endeavouring all over Europe to 
.exempt themſelves from the ſecular power; and whoſe demands 
the conqueror, like a politic prince, thought it prudent to com- 
ply with, by reaſon that their reputed ſanctity had a great in- 
fluence over the minds of the people; and becauſe all the little 
learning of the times was engroſſed into their hands, which 
made them neceſſary men, and by all means to be over to 
his intereſts, And this was the more eaſily effected, becauſe, 
the diſpoſal of all the epiſcopal ſees being then in the breaſt of 
the king, . erw alk: CO zn ub bung rer Nor- 
man Wann p 3d” ists wt 01g" bantag:limab: ord 
1} 1 Aud s wich endo of ihe, Eng un dene 
conſiſted in the depopulation of whole en for the pur- 
poſes of the king's royal diverſion; and ſubjecting both them, 
and all the antient foreſts of the kingdom, to the unreaſonable 
ſeverities of foreſt laws imported from the continent, w 
the ſlaughter of a beaſt was made almoſt as penal as the death of 
a man. In the Saxon times, though no man was allowed to kill 
or chaſe the king's deer, yet he might ſtart any game, purſue, 

and kill it, upon his own eſtate. But the rigour of theſe new 
conſtitutions veſted the ſole property of all the game in England 
in the king alone ; and no man was entitled-to diſturb any fowl 
of the air, or any beaſt of the field, of ſuch kinds as were 
ſpecially reſerved for the royal amuſement of the ſovereign, 
without expreſs licence from the king, by a grant of a chaſe or 
free warren : and thoſe franchiſes were granted as much with 
a view to preſerve the breed of animals, as to indulge the ſub- 
ject. From a ſimilar principle to which, though the foreſt 
laws 


CM! 33% A —_— 
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grown Intirely obſolete; 


hs are now fitigated, — 0 Ae | 
yet from this root his Prong a flip, known by 2 tlams 
of the game law, now Wag yo wantoning 10 5 it's Higheſt 


in wild creatures; and both productive of 

the ane tyranny” to the \ootnttions*: but with this difference; 

that the foreſt lows eltablimied vity ohe mighty Bunter through- | 
t the lahd, "the ine" ws" have raiſed à little Nimrod in 
every manor.” And in one reſpect the anticnt —9 "Was 00 leſs 


permanent Property ut 


vigour :* both founded upon che ſame 2 — 27 1 5 of 


 vfircaſonable* thai” the” mödern: for the king's" grantee of 4 
chaſe or free warren might Kill game in eve 1 yu 2 of his fran- 
ehiſe; but no. though*s Tietholder of left an 190 J f year 


is fotbidden to Fill A pa Upon his On eſtate, pet ho 
elſe (not even the lord of the manor, unleſs he 856 5 185 
free · warren) can do it without committing a treſp „ and ſub- 

jecting himſelf 1 to an action: TY q 

S199 nanny :ü rieten 1&1. 200 te tine t Ts dun i 
8 32 A TRIP“ Alteration in dhe Eöglim laws ds by. narrow: 

ing the remedial influence öf the county courts, the great ſeats 
of Saxon Juſtice, and extending the original juriſdiction of the 
king's juſticiars to all Kinds of cauſes, ariſing in all parts of the 
kingdom. To chis end the aul regis, with all it's ranken, 

authority, was erected; and a abit juſticiary appointed, wich 

powers ſo large and boundleſs, that he became at length a tyrant 

to the people, and formidable to the crown itſelf. The conſti- 

tution of this court, and the judges themſelves who preſided 

there, were fetched from the duchy of Normandy : and the con- 

ſequence naturally was, the eig that all proceedings in the 

king's courts ſhould be carried on in the Norman, inſtead of the 

Engliſh, language. A proviſion the more neceſſary, becauſe 

none of his Norman juſticiars underſtood Engliſh ; but as evi- 

dent a badge of flavery, as ever was impoſed upon a conquered | 

people. This laſted till king Edward the third obtained a double | 
victory, over the armies of France in their own country, and | 
their language in our courts here at home. But there was one . 
miſchief too deeply rooted thereby, and which this caution of 
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6 ee od. of N MOgL ſuits in the county courts, the | 
1 ſubtilties of Norman ene 
ſellion of , the Bos courts, to which, every cauſe of conſequence 


VAL drawn. Indeed that age, and. thoſe immediately. bacceeding 
were the.aera of refineme: TEL There is an active — 4 
ciple in ihe buman ſoul, that will eyercbe exerting ivs.facultics to 


the utmoſt . ſtrotch, in'whateyet £ e by the accidents. of 
time and place, par plan ation, or the cuſtome and 
manners af the age and gountry,. «hag eee en- 
83899. | The mr conquerors; of, Exrope were then emerg- 
ing from the groſſeſt Ei Lat of literature; and thoſe, 
who. had lei ure to.cultivate. it's progreſs, were;ſueh, only, as; were, 
e monaſteties, the reſt being all. ſoldiers. or | pea- 
fants.. And, unfortunately, the firſt. rudiments of ſcience which 
they imbibed were thoſe of Ariſtotle's, philoſophy, conveyed 
through the medium of his Arabian commentators ; which were 


brought from the caſt, by the Saracens. into, Paleſtine, and / Spain, 
and. tranſlated into barbarqus Latin.- So that, though the materials 
vpon which they were naturally employed, in the infancy of a 
riſing ſtate, were thoſe of the nobleſt kind ; the eſtabliſhment 
of — , and the regulations of civil polity ; yet, having only 
ſuch, tools to work with, their execution was trifling and flimmſey. 
Both the divinity and the law of thoſe t times were therefore frit- 
tered into logical diſtinctions, and drawn out into metaphyſical 
ſubtilties, with a {kill moſt amazingly artificial; but which 
ſerves no other purpoſe, than to ;ſhew. the yaſt 88 of the 
human intellect, however Vair aly. or prepoſterouſly employed. 
Hence law in particular, which (being intended for univerſal 
reception) ought to be a plain rule a action, became a ſcience 
of the greateſt intricacy ; eſpecially when blended with the new 
refinements engrafted upon feodal property: Which refinements 
were from time to time gradually introduced by the Norman 
practitioners, with a view bby is Fe (as: they tid 3 in great mea» 
ſure) the more homely, but more intelligible, maxims of diſtri- 
butive juſtice among the Saxons. And, to ſay the truth, theſe 


8 | 1 ſcholaſtic 
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ſcholaſtic Se have tranſmitted, their dialect and a 
interwoyen, in che body of our legal polity, that they 
a” 


poſterity, ſo 
cannot, no. be taken, out: without. injury to the ſub- 
A Statute after ſtatute has in later times been made, to 
are off theſę troubleſome exereſcences, and reſtore the common 

Jawi;ta it a priſtine ſimplicity and vigour,z and the endeavour has 


greatly ſueceeded: but ſtill the ſcars are deep, and viſible; 
and the liberality of our modern courts of juſtice is frequently 


obliged to have. recourſe to unaccountable fictions and circuitics, 
in order to recover that eguitable and ſubſtantial juſtice, Which 
tor. a long time was totally; buried. under the narrow rules and 
| niceties of metaphyſical and Normap ee, 7 
Net "tb 71; Naw + Toms Tie 149i $44 ltd 

ane rouxxn innovation was. the intradution of the trial. by 
1 for the deciſion of all civil and criminal queſtions of 
lac in the laſt reſort. This was the immemorial practice of all 
the northern nations ; but, firſt... reduced. to 
forms among the Burgundi, about the cloſe of the fifth century: 
and; from, them, it. paſſed to other nations, particularly the Franks 
and the Normans ; which laſt had the honour to eſtabliſh it here, 
though clearly an unchriſtian, as well as moſt uncertain, me- 
thod of trial. But it was a: ſufficient recommendation. of it to 
the con 
of YO HOO ine F 
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5. By, T the laſt * 1 „ important. 1 both © in our 
l and military polity, was 1 on all landed eſtates, 
a few. only excepted, the fiction of feodal tenure; which drew 
after it a numerous and oppreſſive train of. ſervile fruits and ap- 
pendages; aids, reliefs, primer ſeiſins, wardſhips, marriages, 
eſcheats, and fines for alienation ;. the genuine conſequences of 
the maxim then adopted, that all the lands in England were de- 
5 ned feen, 110 holden, r or immediately, of the crown. 


Tus nation at this period ſeems to have groaned . 67 as ab- 


folute A, Avery. as was in the power of a warlike, an ambitious, 
| . D d d 2 and 
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regular and ſtated | 


queror and his warlike. countrymen, that it y was the e 5 


PU 1 ts 


enſlaved by ſour eccleſiaſtics, devoted to a fbreign 
unconnected with the civil ſtate under which they 


power, and 
lived: Who 


Bowie 10. 
and ehe prince to eteste. The cbhfrfentes of men were 


\ 
' K 1 


now impofted from Rome for the firſt time the Whole aeg 


of ſuperſtitious novelties, which had been engendered” by the 


_ blindneſs and corruption of the times, between the firſt miſſioh 


ſubſtantiation, purgatory, communion in one kind, and the wor- 
ſhip of ſaints and images; ing the univerſal ſo 
and dogmatical infallibiliry of the holy fee. The laws too; 'as 
well as the prayets, were adminiſtered in an unknown tongue. 


battel. The foreſt laws totally reſtrained all rural pleaſures and 
marily recreations. And in cities and towns the caſe was no 
detter; all comp any being obliged to difperſe, and fire and candle 
| to be e 56d. "by a ie e at the found of the melan- 
choly curfen. The ultimate p 
derable ſhare of the preſent profits; were veſted in the king, 
or by him granted out to his Norman favourites; Who, by a 
gradual progreſſion of ſlavery, were abſoluite vaſals to the crown, 
and as abſolute tyrants to the commons. Unheard«of forfeitures, 
ralliages, 
pillaged landholders, in purfuance of the new ſyſtem of tenure. 
And, to crown all, as a conſequence of tlie tenute 
 fervice, the king had always ready at his command an army of 
fixty thouſand knights or mitkites : who were bound, upon pain 
dan yy. their eſtates, to attend him in time of invaſion, or 
to quell any domeſtic inſurrection. Trade, or foreign merchan- 
dize, ſuch as it then was, was carried on by the Jews and Lom- 
bards; and the very name of an Engliſh fleet, which king 
Edgar had rendered fo formidable, was utterly unknown to 
Europe: the nation conſiſting wholly of the clergy, who were 
alſo the lawyers; the beten, or great lords of the land; the 
knights or ſoldiery, who were the ſubordinate landholders; and 
the burghers, or inferior tradeſmen, who from their inſignifi- 
cancy happily retained, in theie ſocage and burgage tenure, ſome 
points 


of Auguſtin the monk, and the Norman cbnquelſt 3 Tach as tran- 


The antient trial by jury gave way to the impious decifion by 


7 of al} lands, and 4 conft. 


"aids, and fines,” were "arbitrarily extracted" from the 


by knight 


haps 3 Wass 


points of d aer freeddat, All the reſt were villeins or 
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8 ane ſo a neee 2 of fervility, 
it has been the work of generations for our anceſtors, to redeem 
themſelves and their poſterity into that tate of liberty, which 
we now enjoy: and which therefore is not to be looked upon 
as conſiſting of mere incroachments on the crown, and i 
ments of the prerogative, as ſome ſlaviſn and narrow- minded 
writers in the laſt century endeavoured to maintain; but 48, in 
general, a gradual reſtoration of that antient conſtitution, where- 
of our Saxon forefathers had been unjuſtly deprived, partly by 
the policy, and partly by the force, of the Norman. How that re- 
ſtoration has, in ee wren 
Ino A to enquire. | 


my + & {++ a 8 4 1 


Walt anna Ruſs proceeded o on his father s 9 and in > Gap 
points extended it; particularly with regard to the foreſt laws. 
But his brother and ſueceſſor, Henry the firſt, found it expe- 
dient, when firſt he came to the crown, to ingratiate himſelf with 
the people; by reſtoring- (as our monkith hiſtorians tell us) the 
laws of king Edward the confeflor. The ground whereof is 
this: that by charter he gave up the great grievances of mar- 
riage, ward, and relief, the beneficial - pecuniary fruits of his 
feodal tenures ; but reſerved the tenures themſelves, for the ſame 
military purpoſes that his father introduced them. He alſo abo- 
liſhed be carfeu®; — though i it is mentioned in our laws a full 
century afterwards ,, yet it is rather ſpoken of as a known tine 
of night (ſo denbminated from that abrogated uſage) than as a 
{till Cabling cuſtom. There is extant a code of -laws in his 
name, conſiſting partly of thoſe of the confeſſor, but with great 
additions and alterations of his own ; and chiefly calculated for 
the regulation of the county courts. It contains ſome directions 
as to crimes and their puniſhments, (that of theft being made 
capital in his reign) and a few 2. relating to eſtates, _ 


"© Spelm. Cod. EB. . I. 288, Hen. J. 1 1 Stat. Civ. Lond. 13 Edw. I. 
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-culacly as to thę deſcent of lands: which: en the Saxon 
laws equally to all the ſons, by the feodal or Norman to the 
eldeſt only, king Henry here moderated. the difference ; direct- 
ing the eldeſt. ſon to have only the principal.eſtate, ** prituum 
e patris. feudum, the teſt of his eſtaicy,, if he had any others, 
being equally: divided among them all. Qn the other hand, he 
Save ap to che clergy; the free section of biſhops; and mitred 
abbgts ; reſerving however theſe enſigns of patronage, conge 
. lire, cuſtody; of the temporalties When vacant, ande hamage 
FE uVpon their reſtitution... He laſtly united again for a time the ci- 
4 vil and eceleliaical courts, which union was ſoon. dillplyed by 
his;Norman.olergy.: and, upon that final diſſolution, the cog- 
nizance of te cauſes ſeems! ny hoy pre ern 
the ecclebaſticgl court. [The reſt remained as in his father s time 
from whence we may eaſily perceive ho far ſhort this was of a 
Sean ARR 2 king Edward's, or the Saxon, laws. 
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2 e N aanhe of uſurpers is, promiſed 
much at his; acceſſion, eſpecially. with regard to redreſſing the 
grievances of the foreſt laws, but performed no great — 
either in that or in any other point. It is from his reign 
ever, that we are to date the introduction of the Roman Civi ef 
canon laws into this realm: and at the ſame time was imported 
So to aa WO _ 
n. „ 103 A 


1 Ahe time of king Foe 15 2 1 not 8 the 
. of Henry the firſt ſeems to have been forgotten: for we 
find the claim of marriage, ward, and relief, then flouriſhing in 
full vigour. The right of primogeniture ſeems alſo to have ta- 

citly revived, being found more convenient for the public than 
the parcelling of eſtates into a multitude of minute ſubdiviſions. 
However in this prince's reign much was done to methodize the 
laws, and reduce them into a regular order as appears from 
that excellent treatiſe of Glanvil: which, though ſome of it be 

now enn and altered, yet, when compared with the code 
2 of 


* 
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of Henry the-Gri, it carries a manifeſt Through 
out his reign alſo, was continued — e which 
we have had occaſion ſo often. to mention, between the laws of 
England and Rome; the former ſupported by the ſtrength of the 
temporal nobility, hen endeavoured to be ſupplanted in favout᷑ of 
the latte by the popiſſi clergy: - Which diſpute was kept on foot 
tilt che reign of Edward the firſt; when the laws of "En gland, 

under the new diſcipline introduced by that ſkilful commander, 
dhtaĩned a complete and permanent victory. In the preſent reign, 
of Henry the ſecond, there are four things which peculiarly me- 
rit the attention of a legal antiquarian: 1. The conſtitutions of 
the parliavient at Clarendon, A. D. 1164. whereby the king 
checked the power of the pope and his clergy, and greatly nar- 
rowed the total exemption they claimed from the. ſecular juriſ- 
diction: though his — progreſs was unhappily Ropped, by 
the fatal event of the diſputes between him and archbiſhop Becket. 
2. he inſtitution: of the office of juſtices in eyre, in itinere; 
the king having divided the kingdom into ſix circuits (a little 
different from! the: preſent): and cummiſſioned theſe new created 
judges to adminiſter juſtice, and try writs of affiſe, in the ſeveral 
counties. Theſe remedies! are faid to have been then firſt in- 
_ vented-: befbre which: all cauſes were uſually terminated in the 
county . courts, according to; the Saxon cuſtom ; or before the 
king's juſticiaries in the aula regis, in purſuance of the Norman 
regulations. The latter of which tribunals, travelling about 
with the king's perſon, occaſioned intolerable expenſe and delay 
to the ſuitots; and the former, however proper for little debts 
and minute actions, where even injuſtice is better than procraſ- 
dination, were now become liable to too much ignorance of the 
law, and too much partiality as to facts, to determine matters 
of conſiderable moment. 3. The introduction and eſtabliſhment 
of the grand aſſiſe, or trial by a ſpecial kind of jury in a writ of 
right, at the option of the tenant or defendant, inſtead of the 
barbarous and Norman trial by battel. 4. To this time muſt 
alſo my referred the introduction of —_ or ee com- 
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mutation 


416 TI A oY wee. 
mutation for. KF in prodeſt of time 
was the parent of the antient ſubſidies granted to the-crown by 
0 r n eee eee THIF * * 
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ſportſman; as well as a ſoldier; and r foreſt 
laws with ſome rigour; which  occafioned many diſcontents 
among his people: though (according to Matthew Paris) he 
repealed the penalties of caſtration, -loſs of eyes, and cutting off 
the hands and feet, before inflicted on ſuch as tranſgreſſed in 
hunting: probably finding that their ſeverity ptevented proſecu- 
tions. He alſo, when abroad, compoſed a body of naval Jaws 
at the iſle of Oleron ; which are ſtill extant, and of high autho- 
rity: for in his time we began again to diſcover, that (as an 
iſland) we were naturally a maritime power. But, with regard to 
civil proceedings, we find nothing very remarkable in this reign, 
except a few regulations regarding the Jews, and the juſtices 
in eyre: the king's thoughts heing chiefly taken up by =» 6, 
n — nas 7-21 peg 


ls diag Nane time, and: chat: of his fon Henry che third, 
the rigours of the feodal tenures and the foreſt laws were ſo 
warmly kept up, that they occaſioned many inſurrections of the 
barons or principal feudatories : which at laſt had this effect, 
that firſt king John, and afterwards his ſon, conſented to the 
two famous charters of Engliſh liberties, magna carta, and carta 
die foreſia. Of theſe the latter was well calculated to redreſs 
wany grievances, and endroachments of the crown, in the exer- 
tion of foreſt law: and the former confirmed many liberties of 
the church, and redreſſed many grievances incident to feodal te- 
nures, of no ſmall moment at the time; though now, unleſs 
conſidered attentively and with this retroſpect, they ſeem but of 
trifling concern, But, beſides theſe feodal proviſions, care was 
alſo taken therein to protect the ſubject againſt other oppreſſions, 
then frequently ariſing from unreaſonable amercements, from 
n diſtreſſes or other proceſs for debts or ſervices due to the 
a crown 


p_ police and national cone 
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crown, and from the tyrannical abpſe of the prerogative of pur- 
"veeydtice" and N I fixed, the .es of lands for 
Felony in the ſlime mahler äs It fill rendins ; prohibited for We 
future the grants of excluſive fiſheries; and the erection of new 


bridges ſo ap" to" oppreſs the nei $hljouthood. Wich reipe@ to 


eats tights ? it Eſtabliſhed the teſtamEitaty power of the fb. 
jet vr pitt of his perſonal | eſtate; the ES being diſtributed 
his 010 and children; it laid down the law of dower, 
Deer 
5 unlleſs for the death of 1 8 In matters of 
it injoined an anifortnity of 
guts and mmeaſiifes ; gave hew encouragements'to commerce, 
by the protection of merchant ſtrangers ; and forbad the aliena- 


| 45 of lands in mortmain. With regard to the adminiſtration 
of juſtice: beſides prohibiting all eniits or delays of it, it fixed 


the court of commonpleas at Weſtminſter, that the ſuitors might 
no longer be harraſſed with following the king's perſon in all his 
progreſſes; and at the ſame time brought the trial of iffues' home 
to the vety doors of the freeholders, by direQing aſſiſes to be 


taken in the proper counties, and eſtabliſhing mio circuits : it 


alſo cortected ſome abuſes then incident to the trials by wager | 
of law and of battel ; directed the regular awarding of inqueſts 
for life or member; prohibited the king's inferior miniſters? from 
holding pleas of the crown, or trying any criminal charpe, 
whereby many forfeitures, might otherwiſe have unjuſtly accrued 
to the exchequer ; and regulated the time and place of holding 
the inferior ttibunals of juſtice; the county court, ſheriff's tourn, 
and court-leet. It confirmed and eſtabliſhed the liberties of the 

city of London, and all other cities, boroughs, towns, and ports 
of the kingdom. And, Iaſtly, (which alone would have merited 
the title that it bears, of the great charter) it protected every 
individual of the nation in the free enjoyment of his life, his 
liberty, atid his property, unleſs declired to be forfeited * che 


Judgment or his pews or the _ bo the land. 
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reign of his ſon Henry y the third: in the begipning of Nos 
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time | the old n al by ordeal WAS, alſo. totall y aboliſhed. , 
And we may by this time perceive, in n's ns tre, a till 
: ; _ Garther improvement in the method and tegul ity of the com- 


mon law, cſpecially in the point of pleadings 19 00 2 it be 
Forgotten, that the firſt traces which remain, of the ſeparation 
of the greater barons from the leſs, i in the. ne 5 x. 408 
ments, are found in the great charter of king John; 
omitted i in that or Henry I ore and that, towards the end 7 the 
latter of theſe reigns, we find the firſt record of apy writ. for ſum- 
| moning N citizens, and ny: to 5% 65 And here 


1 7 it TRE 2 | 


"vt T x * A cammences ah. 17 5255 { Edward th 
firſt ; who may juſtly be ſtiled our. Englich Je last. For 1 in | 
his time. the law did receive ſo ſudden a perfection, that fir Mat- 
thew Hale does not ſcruple to affirm", that more was done in the 
fiſt thirteen years of his reign to ſettle and eſtabliſh the oo - 
butiye Juſtice, of. the apa, than in al FM ls ſince 
time put together. e 
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, "Ty would be endleſs t to enumerate all the particulars. of theſe 
regulations; but the principal may be reduced under the follow- 
ing general heads. 1. He eſtabliſhed, confirmed, and ſettled, 
the great charter and charter of foreſts. .2. He gave a mortal 
wound to the encroachments of the pope and his clergy, by li- 

| miting and eſtabliſhing the bounds of eccleſiaſtical . juriſdiction : 
ks | and by obliging the e to whom all the goods of inteſ-. 
tates at that time belonged, to. diſcharge the debts of the decea- 
ſed. 3. He defined the limits of the ſeveral temporal courts f 
the higheſt juriſdiction, thoſe of the king's bench, common. 
Hal. Hiſt. C. L. 156, id. 158. | 


pleas, 
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pfleag, and exchequer; ſo as they might not man. with each 
other's proper buſineſs : to do which, they muſt now have re- 


eourſe to a fiction, very neceſſary and beneficial in the preſent 


_ enlarged ſtate of property. 4. He ſettled the boundaries of the 
inferior courts in counties, hundreds and mates: configing 
them io cauſes of n great amounts a g to their primitive 
inſtitution; though of conſiderably greater, than by che alteration 
> the value of money they are now permitted to determine. 


He ſecured the property of the ſubject, by aboliſhing all ar- 


"Uitrnry: taxes, and talliages, levied without conſent of the na- 
tional council. 6. He guarded the common Jiftice of the'king- 
dom from abuſes, by aiding up the royal prerogative of ſending 
mandates; to interfere in private cauſes.” 7. He ſettled the form, 
ſolemaities, and effects, of fines levied in the court of common. 


pleas; though the ching itſelf was of Saxon orig inal. 8. He 


firſt eſtabliſhed a repoſitory for the public records er the king- 


dom; few of which are antienter than the reign of his father, 
and thoſe were by him collected. 9. He improved upon the laws. 
of king Alfred, by that great and orderly method of watch and 
ward, for preſerving the public peace and preventing robberies, 


eſtabliſhed by the ſtatute of Wincheſter. 10. He ſettled and 
| reformed many abuſes incident to tenures, and removed ſome 
reſtraints on the alienation of landed property, by the ſtatute of 
quia emptores. 1 1. He inſtituted a ſpeedier way for the recovery 


of debts, by granting execution not only upon goods and chat- 


tels, hut alſo upon lands, by writ of elegit; which was of ſig- 
nal benefit to à trading people: and, upon the ſame commercial 
ideas, he alſo allowed the charging of lands in a ſtatute mer- 
chant, to pay debts contracted in trade, contrary to all feodal 
principles. 12. He effectually provided for the recovery of ad- 
vowſons, as TORR: rights; in which, before, the law vag 
extremely deficient. ' 13. He alſo effectually cloſed the grea 
gulph, in which all the landed property of the kingdom was in 
danger of being ſwallowed, by his re- iterated ſtatutes of mort- 
main; moſt admirably adapted to meet the frauds that had then 
been deviſed, though afterwards contrived to be evaded by the 
Eee Z inven- 
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7 | which, modern times haye however entertained.a very dige 
—— | reps epinigg, , He reduced; all. Wales 40 the ſubjeckinm, not 
| 95 the crown, hut in great meaſure: of the laws, of Eng- 
3. 1 hich WAs thoroughly completed in the zeign of Henry 
the eighth) and ſeems to have entertained à denlgü of doing he 
* | like = Seotland, ſo ag to have formed an. TC I 7 
; | OY 109.06 e ie be eee ii 3 e 19 
d 105) 9232 in by: 39t 8801 ie n Kik 
tien continue. this. catelggne, much farcher:/»=— but. 
upon the whole, we. mah obſerye, that the very ſcheme and mo- 
- del of the adminiſtration of common Je. between; patty. and 
patty, was entirely ſetiled by; this king“; and has, continued 
n the ſame, in all ſucceeding ages, to this days ahating 
ſome few alterations, which the humour or neceſſity. of ſubſe · 
quent. times, hath. occaſioned... The forms of writs, by which 
actions are commenced, were perfected. in his reign, and eſta - 
hed. as models for poſterity., The pleadings, canſequent upon 
he, writs, were then ſhort, nervous, and Perſpicuous ;; not intri- 
cate, verboſe, and formal. The legal. treat ſea written in his 
time, as. Britton, Flęta, Hengham, and the. teſt; are for the 
molt part, law at this day; r at leaſt were ſo, till the alteration 
of tenures took. place. And, to conclude, it is from this Period, 
from. the exact obſervation of magna carta, rather. than from it's 
mating or renewed, in the days of his grandfather and father, that 
the liberty of Engliſhmen, began: again to rear it's bead though 
the e of the n denen Wen * ee Up. 
ages, e " 
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1 CANNOT. givs a better el of. 3 8 
ſtitutions, than th aat from his time to that of Henry the eighth 
there happened very few, and thoſe not very conſiderable, alte - 
rations in the legal forms of proceedings. As to matter of fab - 
nt. with old Gothic powers of electing en ſubor- | 

; 5 : * Hal. . L. * | | 


" dinate 


3 
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anne magiſtrates, hs" ſheritfs, ad enter ür um peace, 
woe taken from the people in the reigns of Edward II and Ed- 
ward III; and Juſtices of the peace were eſtabliſhed inſtead of 
che latter. In the reign alſd of Edward the third the parliament 
is fu moſt probably to have aſſumed it's preſent form ; by 
2 ſeparation” of the commons from the lords. The ſtatute for 
dafining and aſcertaining treaſons was one of the firſt productions 
of this new<modelled affembly”; and the tranſlation of the law 
proceedings from French into Latin another. Much alſo was 
done,” under the auſpices of this magnanimous prince, for eſta- 
bliſhing our domeſtic manufactures; by prohibiting the exporta - 
tion of Engliſh wool, and the importation or wear of foreign 
cloth or furs; and by encouraging clothworkers from other coun- 
tries to ſettle here. Nor was the legiſlature inattentive to many 
other branches of commerce, or indeed to commerce in general: 
for, in particular, it the credit of the merchant, by 
introdueing the ſtatute ſtaple; whereby he might. the more readily 
pledge his lands for the ſecurity of his mercantile debts. And, as 
perſonal property now grew, by the extenſion of trade, to be much 
more confiderable than formerly, care was taken, in cafe of inteſta-- 
cn point adminiſtrators particularly nominated by the law; 
| — that perſonal property among the creditors and kind- 
red ef the deteaſed, which before had been ufually applied, by 
the officers of the ordinary?! to uſes then denominated pious. The 
ſtatutes alſo of 'p#atmunire,” for effectually depreſſing the civil 
power of the pope; were the work of this and the ſubſequent 
reign?” And the eſtabliſhment of a laborious parochial clergy, 
by the endowment of vicarages out of the overgrown poſſeſſions 
of the monaſteries, added luſtre to the cloſe” of the fourteenth” 
century: though the ſeeds of the general re formation, which 
were thereby firſt ſown in the kingdom, were almoſt overwhelmed” 
bythe ſpirit of perſecution, introduced Ingo the r We the land 
* e A "ae e hens. * 


. * 


We A Ame 46 that of Henry aur ent dhe civil 0 
and e 2 to the crown gave no leiſure for farther juri- 
dical. 


45. i p 1 * 9 57 Boas 10> - 
dical improvement: ei nam filent Jeges inter; amm g And yet 
it is to theſe very diſputes that we'owe the happy loſs of all the 
dominions of the crown on the continent of France; which, | 
turned; the minds of our ſubſequent princes entirely to domeſtic; 
concerns. To theſe likewiſe we owe the method-of barring en- 
tails by the fiction of common recuveriet; invented originally, by 


the clergy, to evade the ſtatutes of mortmain, but introduced 
under Edward the fourth, for the purpoſe of unfettering eſtates, 


and making them more liable to forfeiture: . while, on the other 
hand, the owners endeayoured, to protect them by the univerſal. 
labors of uſes, Oo; of the Tenet ene, — uur 12 
gu * e WN 
1. 4 the trign of king r * d his miniſters (not to. 
| ſay the king himſelf) were more induſtrious in hunting out pro- 
ſecutions upon old and forgotten penal laws, in order to extort 
money from the ſubject, than in framing any new. beneficial re- 
gulations. For the diſtinguiſhing character of this reign' w 

that of amaſſing treaſure into the king's coffers, by ee 
that could be deviſed: and almoſt every alteration in the laws, 
however ſalutary or otherwiſe in their future conſequences, had : 
this and this only for their great and. imtnediate object. To this 
end the court of ſtar- chamber was new- modelled, and armed 
with powers, the moſt dangerous and unconſtitutional, over the 
perſons and properties of the ſubject. Informations were allowed 
to be received, in lieu of indictments, at the aſſiſes and ſeſſions 
of the peace, in order to multiply fines and pecuniary: penalties. 
The ſtatute of fines for landed property was craftily and covertly 
contrived, to facilitate the deſtruction of entails, and make the 
owners of real eſtates more capable to forfeit as well as to aliene. 
The benefit of clergy (which ſo often intervened to Rop attain- 

ders and ſave the inheritance) was now allowed only once to lay 
offenders, who only could have inheritances to loſe. A writ of 
capias was permitted i in all actions on the caſe, and the defendant t 

might in conſequence be outlawed; becauſe upon ſuch outlawry 

his goods became the property of the crown. In ſhort, there 
is hardly a ſtatute in this reign, introdyive of a new law or 
modifying 


a. 33.  _Wxone® 


9 the Emolument wy the exchequer. 2 


3 
modifying the old, but what either direct ee, tended 


l * 4 


ly. Trg d period of our legal Hemp, 
nal the reformation, of religion, under Henry the eighth, and 
his children: : Which opens an intirely new ſcene in eccleſiaſtical 
matters; the uſurped power of the pope; being now for ever 


| routed 18 deſtroyed, all his connexions with this iſland cut off, 


the crown reſtored to it's ſupremacy over ſpiritual men and cauſes, 


and the - patronage | of biſhopricks being once more- indiſputably 
veſted in the king. And, had the ſpiritual courts been at this 
time re- united to che civil, we ſhould have ſeen the old Saxon 


covſtitation with regard | to eee polity FRY reſtored. 


Wirn 'regand alſo. to our civil 


polity, the Natute of willa, nd 


the ſtatute of uſes, ( both paſſed in the reign of this prince) made a 


greatalteration as to property: the former, by allowing the devi/e 


of real eſtates, by will, which before was in general forbidden; 


the latter, by endeavouring to deſtroy the intricate nicety of 2/8, 
though the narrowneſs and pedantry of the courts kr common 


law prevented this Rs from having it's full beneficial effect. 


And thence the courts of equity aſſumed a juriſdiction, dictated 


by common juſtice and common ſenſe: which, however arbi- 
trarily exerciſed or productive of jealouſies in it's infancy, has at 
length been matured into a moſt. elegant ſyſtem of rational juriſ- 
prudence the principles of which (notwithſtanding they may differ 


in forms) are now equally adopted by the courts of both je and 


equity. From the ſtatute of uſes, 9 another ſtatute of the 
ſame antiquity, (which protected eſtates for years from being de- 
ſtroyed by the erke a remarkable alteration took place in 
the mode of conveyaneing: the antient aſſurance by feoffment 

and livery upon the land being nom very ſeldom practiced, 
ſince the more eaſy and more private invention of transferring. 
property, by ſecret conveyances to uſes ; and lon g terms of years 

being now 0 N in mortgages and family ſettle- 


".* p : - 0 


A 
* 


— 


= 
o ; 
tr 
1 
of 
f 
ar 
177 
1 
6 
* 
9 | 
1 
| 
# 22 
a * 
1 
14 ! 
e 
+ 1 
17 
i tþ «#1 
! 
[ . . 
„ 4 
1 
*. 
5 
f 
* | 
Nu 
ay 
114 
N 
* 
0 
if 
80 
* 
2 * l 
1 


| 


Pont rc | ber 1 5916 


n ed en 65 Ws to a thouſand uſeful pu 
by the Mak of an able urtit “ 1 ks 135 . fl 7 


T's farther attacks in cube Reih ign upon che bn Fe 
pins; which reduced them to i heile more” than the 'condi- 
tional fees at the common law, before the paliinh of the ſtatute 
# dme; the eſtabliſtitnent of recognIZünces in the natdre'of a 
ſtarute- ſtaple, for facilitating the raiſing of money upon landed 
ſurity; and the introduction of the bankrüpt laws, as Well fot 
the puniſhment of the fraudulent, as the relief of the unfoftunite; | 
trader; all theſe were capital a Aterstiend of our leg al 'polity,. And 
highly convenient” to that character, Which tlie uli began 
now to re- aſſutie, of a great commercial people. The incorpo- 
ration of Wales with England, and the more uniform admini- 
ſtration of juſtice, by a ſome eougties palatine, and 
abridging the unteaſonable privileges of ſuch as remained, added 
dignity and ſtrength to the monarchy: and, together with the 
numerous improvements before obſerved upon, and the redreſs : 
of many grievances and opprefſions which had been introduced by 
his father, will ever make the adminiſtration of Henry VIII A ; 
_ ene aera in the «nnd or " Jaridica? hiſtory. by 
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ithe muſt be e er eden tee (particularly in his later 
years) the royal prerogative was then ſtrained to a very tyranmi- 
cal and oppreſſive height ; and, what was the worſt circumſtance, 
it's enctoachments were eſtabliſhed by law, under the ſanction of 
thoſe puſillanimous parliaments? one of which to it's eternal 
diſgrace paſſed a ſtatute, whereby it was enacted that the king's 
proclamations ſhould have the force of acts of parliament; and 
others concurred in the creation of that amazing heap of wild 
and new-fangled treafons, which were' lightly touched upon in 
a former chapter. Happily for the nation, this arbitrary reign. 
was ſucceeded by the minority of an amiable prince; during the 
ſhort ſunſhine of Which, great part of theſe extravagant! laws were 
2 And, to do j jullice to the ſhorter reign of queen Mary, 


* See pag. 86. 


many 


 in/ theie infancy to be gunktded, againſt papiſts And other nön⸗ 
_ confirthiſts; by laws of too Tanguitiary a nature) the foreſt laws 
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crown with a very oppreſſive and dangerous prerogative. It is 


IO 4235 
0 and popular laws, in civil matters, x were made un- 
2 & adminiſtration ; perhaps the better to reconcile the people 


to the blobdy meaſures which ſhe was induced to putſue, for the 


te- eſtablilhment of religious Llavery : the well concerted ſchemes 
for effe@ing which, were (through the providetice of God) de. 


feated dy the mann ee of queetl Elizabeth. e 
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event, eſtabliſhed {we truſt) on an eternal baſis; (though olige 


having fallen into diſuſe; and the aflminiſtration of Civil tight 
in the court of juſtice being carried on in à regular courſe, ats 
carding to the wiſe inſtitutions of king Edward the firſt, Win 
out any material innovations; all the principal grievances intro- 


duced by the Norman conqueſt fem. to Revs been gradually 


ſhaken off, and our Saxon conſtitutiog reſtored, with confidet< 


able improvements: except only in the continuation of the mi- 


litaty tenures, and a few other points, which ſtill armed the 


alſo to be remarked, that the ſpirit of intiching the clergy and 


endowing religious houſes had (through the former abuſe of it) 


| houſe of Tudot and their favourites had fallen with ſuch avidity 


maintenance was wanting to many of the biſhops and 
This produced the refraining ſtatutes, to prevent the alienations 


gone over to ſuch a contrary extreme, and the princes of the 


upon the ſpoils of the church, that a decent and korea 
clergy. 


of lands and tithes belonging to. tlie church and univerſities. 
The number of indigetit perſons being alfo greatly increafed, by 
withdrawing the alms of the monaſteries, a plan was formed in 
the reign of queen Elizabeth, more humane and beneficial than 
even feeding and Cloathing' of millions; by: affording them the 
means (with propet induſtry) to feed and to cloath themfelves. 
Abd, the farther any fubſequent plans for maintaining the poor 
have departed from Us inftitution, the more impraticable and 


1 pernicious their viſionary attempts have cg 
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| Howzver , conſidering, the ; reign of . queen Elizabeth I a 
great and political view, we have | no reaſon to regret, many ſub- 
| ſequent alterations in the Engliſh conſtitution. For, though in 


general ſhe was. a wiſe ſl excellent princeſs, and loved her 
people ; though in her time trade flouriſhed, riches increaſed, 


the laws were duly adminiſtred, the nation was reſpected abroad, 
and the people happy at home; yet, the encreaſe. of the power 


of the. ſtar-chamber, and the erection of the hi gh commiſſion 
court in matters eccleſiaſtical, were the work of be reign. 'She 
alſo. kept her parliaments at a very awful diſtance: and in many 
particulars ſhe, at times, would carry the prerogative as high as 
her moſt arbitrary. predeceſſors. It is true, ſhe very ſeldom ex- 
erted this prerogative, ſo as to oppreſs individuals ; but {till ſhe 


had it to exert : and therefore the felicity of her reign depended 
more on her want of opportunity and inclination, than want of 


power, to play the tyrant. This is a high encomium on her 
merit; but at the ſame time it is ſufficient to ſhew, that theſe 
were 155 thoſe golden days of genuine liberty, that we formerly 
were taught to believe: for, ſurely, the true liberty of the ſub- 
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ject conſiſts not ſo much in the gracious gebannt. as in the 


limited er. of the ſovereign. | bod aut adit waht: 
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property, had paved the way, by imperceptible yet ſure degrees, 
for as great a revolution in government: yet, while that revo- 
lution was effecting, the crown became more arbitrary than ever, 
by the progreſs of thoſe very means which afterwards reduced 
it's power. It is obvious to every obſerver, that, till the cloſe 


of the Lancaſtrian civil wars, the property and the power of the 


nation were chiefly divided between the king, the nobility, and 
the clergy. The commons were generally in a ſtate of great ig- 
norance ; their perſonal wealth, before the extenſion; of trade, 
was comparatively ſmall; and the nature of their landed property 
was ſuch, as kept them in continual dependence upon their feodal 


lord, e. uſually ſome e baron, ſome ovulent abbey, 


tl 
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or ſometimes the kin ag himſelf; Though a notion of general li- 
berty hat ſtrongly nh — and animated the whole conſtitution,” 

yet tie particular liberty, the natural equality, and perſonal in- 
— individuals, were little regarded or thought of; 
nay even to aſſert themi was treated as the height of ſedition and 
rebellion! Our anceſtors heard, with deteſtation and horror, 
thoſe ſentiments rudely delivered, and puſhed to moſt abſurd ex- 
tremes, by the violence of a Cade and a Tyler; which have ſince 
been applauded, with a zeal almoſt rifing to idolatry, when 
ſoftened and recommended by the eloquence, the ane ewt, 
arid che arguments of a Wade a Locke; and's Milton. 1 


kin) A Den ty a 
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Bor when learning, by he? invention of OY and the 


_ progreſs of religious reformation,” began to be univerſally diſſe- 
minated ; when trade and navigation were ſuddenly carried to an 
imazing'extent;” by the uſe of the compaſs and the conſequent 
diſeovery of the Indies; the minds of men, thus enlightened by 
ſeience and enlarged by obſervation and travel, began to enter- 
tain'a more juſt opinion of the dignity and rights of mankind. 

An inundation of wealth flowed in upon the merchants, and 
middling rank; while the two great eſtates of the kingdom, 
_ which formerly had ballanced the prerogative, the nobility and 
_ clergy, were greatly impoveriſhed and weakened. The popiſh 
clergy, detected in their frauds and abuſes, expoſed to the re- 
ſentment of the populace, and ſtripped of their lands and re- 
venues, ſtood trembling for their very exiſtence. The nobles, 
enervated by the reſinements of luxury, (which knowlege, fo- 
reign travel, and the progreſs of the politer arts, are too apt to 
introduce with themſelves) and fired with diſdain at being rivalled 


in "magnificence by the opulent citizens, fell into enormous ex- 


penſes : to gratify which they were permitted, by the policy of 
the times, to diſſipate their overgrown eſtates, and alienate their 
antient patrimonies. This gradually reduced their power and 
their influence within a very moderate bound : while the king, 
by the ſpoil of the monaſteries and the great increaſe of the cuſ- 
toms, grew rich, independent, and haughty : and the commons 

FA f EE; were 
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urged to examine it's extent by ne burthens or oppreſſive taxa- 
tions, during the ſudden opulence of the exchequer. Intent 
upon acquiring new riches, and happy in being frecd from the 


inſolence and tyranny of the orders ace Impordiatety; bay. 
them, they never dreamt af oppoſ 


they had. been ſo little accuſtomed ; — raking the 
lead in oppoſition, to which by their weight and their property 
they were now entitled. The latter years of, Henry the eighth 
were therefore the times of the greateſt deſpotiſm, that have 
been known in this iſland ſince the death of Willidin dhe Nor- 
man: the prerogative, as it then ſtood by common law, (and 


much more when extended by act of een being ys —_ 
WI eee eee eee N ent iy A- 

""Quzza Elizabeth, and che intermediate e Tudor 
Une, had almaſk the fame legal powers, and ſometimes exerted. 


the critical ſituation of that princeſs with regard to her legiti- 


| the. queen of Scots, occaſioned greater caution in her conduct. 
She probably, or her able adviſers, had penetration enough to 
diſcern how the power of the kingdom had gradually ſhifted it's 
chanel, and wiſdom enough not to provoke the commons to diſ- 


them as roughly, as their father king Henry the eighth. But 
Macy, her religion, her enmity with Spain, and her jealouſy. of 


ne, eee 
were . ſenſible of. the ſtrengih they. had acquired, nor 


cover and feel their ſtrength. She therefore drew a veil ver the 


odious part of prerogative z,, which was never wantonly thrown 
aſide, but only to anſwer ſome important purpoſe: and, though 
the royal treaſury. no longer overflowed with the wealth of the 
clergy, which had been all granted out, and had contributed to 
enrich the people, ſhe aſked for ſupplies with ſuch moderation, 
and managed them with ſo much oeconomy, that the commons 
were happy in obliging her. Such, in ſhort, were her cireum- 


ſtances, her neceſſities, her wiſdom, and her good diſpoſition, 
that never did a prince ſo long and ſo entirely, for the ſpace of 


half a are e reign | in. the mn of ma ee. 
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On the aceeſfion of king: James I, no tuo eee er m 
power was added to, 'or-exerciſed by, him; but ſach a 
was too weighty to be wielded by ſuch a hand. —— 
able and imptudent certion of what was then deemed to be 
prerogative, upon trivial and unworthy occaſions, and the claim 
af a more abſolute power inherent in the kingly office than had 
ever been carried into practice, ſoon awakened the 
The people heard with aſtoniſhment doctrines preached from the 
tzhrone and the pulpit, ſubverſive of liberty and property, and 
all the natural rights of hutmanity. They examined into the 
divinity of this claim, and found it weakly and fallaciouſly ſup- 
ported : and common reaſon aſſured them, that, if it were of 
human origin, no conſtitution could eſtabliſh it without power 
af revocation, no precedent could ſanctify, no length of time 
could confirm- it, The leaders felt the pulſe of the nation, and 
found they had ability as well as inclination to tefiſt it: and ac- 


trial a and they gained ſome little victories in the caſes of con- 
ceabnents, monopolies, and the diſpenſing power. In the mean 
time very little was done for the improvement of private juſtice, 


except the abolitien of ſanctuaries, and the extenſion of the 


bankrupt laws, the limitation of ſuits and actions, and the re- 
gulating of informations upon penal ſtatutes.” For I cannot claſs 
the laws againſt witcheraft and conjuration under the head of 
improvements 3 nor did the diſpute between lord Elleſmere and. 
Gr Edward Coke, concerning the powers of the cou n 
ery, tend Repo to {a bitencament:e Jie: 

n 

Adapt; a Charles bay firſt ſurcecded: to 5 0 crown 66 
his father, and attempted to revive ſome enormities, which had: 
been dormant in the reigu of king James, the loans and bene- 
volenees extorted from the ſubject, the arbitrary ĩmpriſonments 
for refuſal, the exertion of martial law in time of peace, and 
_ domeſtic grievances, clouded the morning of that miſ- 


guided. 


lion. 


temper of the reigning monarch had courage to put it to the 
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guided prince's reign'; which, though the noon of it began a 
little to brighten, — bloed; and left the — 
beingdom in darkneſt. It muſt be ackfiowleged that; by tlie pe- 

tition of right, edacted to aboliſn theſe eneroachments, the 
nſtitution received great alteration and ith 
But there ſtill remained the latent power of the tore ls 


which the cron "moſt unſeaſonably revived Thbeliegul juriſ- 


diction of the ſtar- chamber andthigh-commiſſion-courts was alſo 
exttemely great; though their uſurped authoriry was ſtill greater. 
And, if we add to theſe the diſuſe of ofep 
zeal and defpotic proceedings of the eceleſiaſtical in 
matters of mere indifference, together with the atbitraty levies 
of tonnage and poundage, ſhip money, and other projects, we! 
may ſee grounds moſt amply ſufficient for ſeeking redreſs in a 
legal conſtitutional way. This redreſs, when ſought, was allo 
conſtitutionally' given: for all theſe oppreſſions were 
aboliſhed by the king in parliament, before the rebellion broke: 
out, by the ſeveral ſtatutes for triennial parliaments, for àholiſh- 


ing the ſtar- chamber and high commiſſion courts, for aſcertain- 


ing the extent of foreſts and foreſt-laws, for renouncing ſhip- 


feodal tenures: though it muſt be acknowleged that theſs con- 
ceſſions were not made with ſo good a as to conciliate the 
confidence of the people. Unfortunately, either by his on miſ- 
management, or by the arts of his enemies, the king had loſt the 
reputation of fincerity ; which is the greateſt unhappineſs that can 
befal a prince. Though he formerly had ſtrained his prerogative, 
not only beyond what the genius of the preſent times would 
bear, but alſo beyond the example of former ages, he had no- 
conſented to reduce it to a lower ebb than was conſiſtent with 


monarchical government. A conduct ſo oppoſite to bis temper 


and principles, joĩned with ſome raſh actions and unguarded ex- 


preſſions, made the people ſuſpect that this condeſcenſion Was 
merely temporary. Fluſhed therefore with the ſucceſs they had 


Sained, fired with reſentment for _ W and dreading 
That's} <2. 8 | | the 


585 


araments, the in -tirhed | 


money and other exactions, and for giving up the prerogative of 
Kknighting the king's tenants in cupite in conſequence of their 


| cb. 33 . Waren * 


ide gonſequences if the king ſhould regain his power, the po- 
pular leaders (who in all ages have called themſelves the peuple) 
began to gro inſolent and ungovernable: their inſolence ſoon 


rendered them Mm end. deſpair at length forced them to 


Join. with a ſet of military hypocrites and enthuſiaſts, who over- 
turned the church and — y. and proceeded with delibe- 
. to the trial and murder of their ſovereign. «| 0 


1 


4 1 PASS by the crude and abortive 0 for 8 the 
laws.in the times of confulion which followed; the moſt pro 
miſing and ſenſible; whereof: (ſuch as the eſtabliſhment of new 
trials, the abolition of feodal a che ack of rieren, ny 
e eee FERN - TIN A* 


10 V. F 1 en whith. 1 am next to ee dix. after 


2 


the principal remaining grievance, the doctrine and conſequences 
of military tenures, were taken away and aboliſhed, except in 


the inſtance of corruption of inheritable blood; upon attainder 
of treaſon and felony. And though the monarch, in whoſe per- 
ſon the royal government was reſtored, and with it our antient 


conſtitution, deſerves no commendation from poſterity, yet in 
his reign, (wicked; ſanguinary, and turbulent as it was) the con- 


eurrence of happy cireumſtances was ſuch, that from thence we 


may date not only the re- eſtabliſhment of our church and mo- 


narchy, but alſo the complete reſtitution of Engliſh liberty, for 
the firſt time, ſince it's total abolition at the conqueſt. For 


therein not only theſe ſlaviſh tenures, the badge of foreign do- 


minion, with all their oppreſſive appendages, were removed from 
incumbering the eſtates of the ſubject; but alſo an additional 


ſecurity of his perſon from impriſonment was obtained, by that 


great bulwark of our conſtitution, the habeas corpus act. Theſo 


two ſtatutes, with regard to our property and perſons, form a 
ſecond magna carta, as beneficial and effectual as that of Runing- 
Mead. That only pruned the luxuriances of the feodal ſyſtem; 
but the ſtatute of Charles the ſecond extirpated all it's {laverics. : 

| except 


431 


the reſtoration, of king Charles II. Immediately upon which, 
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except perhaps in. bopyhold tenure de enen now 
ener vattd n the inter po- 


terms, declared, that ino man ſhall be impriſoned contrary co la: 

the habt cup act points him out effectual means, as well tb 
releaſe himſelf; though committed even by the king in council, 
ag to re nn neee | 
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To cheſe 1 may add the. abolition. of _ ke Ie 
purveyance and pre-emption;; the ſtatute for holding trisnunial 
parliaments ;.the teſt and corporation acts, which ſecure both vat 
civil and religious liberties ; the aholition of the write baereticv 
comburendoʒ the ſtatute of frauds and perjuries, a great and neceſ- 
ſary ſecurity to private property; the ſtatute for diſtribution of 
inteſtates eſtates; and that of amendments and jeof@i/t, which cut 
off thoſe ſuperfluous: nideties which ſo long had diſgraced out 
courts i together with many other wholſome acts that were paſſed 
in this reign, fot the benefit of navigation and the ifeprovement 

of foreign 


enjoyed, will be fafficientits demonſtrate this truth, ** that the 


_— COT Bank w. 


ia 
tion of our aoutts of juſticee MA ca only, in general 


commerce: and the whole, when we likewiſe/ con- 
fider the freedom from taxes and armies which the ſadje& then 


if 


«« conftitution''of; England had arrived to it's-full vigour, and 


the true balance between liberty and prerogative was happily 
* eſtabliſhed oy law, in the eee Charles the e 


& » $3 oF 


we don: br ray intention $o.palliate un defend bier — 


83938 gs, contrary ro all law, in that reign, throug 
the artiſice of wicked both in and out of 
ment. What ſeems inconteſtable is this 3 that by the law®; as 10 


then ſtood, (notwithſtanding ſome. invidious, nay dangerous, 


= ee . en have fince been ings [of «nd the 


#8, * FL. 


3 The bein of — at which I RA 8 an $ had what haps . the 


chuſe to fix this thearetital perfection of our years which immediately followed i it were 


public law, is the year 1679; after the ba- times the yn One a tract! 
lea corpus act was paſſed, and that for li- | 22 a 
119 : BE 


Choy Wiz ond! 433 
roſt more clearly defined) the people had 25 large a portion of 


e ad is conſiſtent with a ſtate of ſbeicty: and ſufficient 
eee to aſſert and preſerye that 
2 by the royal prerogative. For which I need but 
appeal to the memorable cataſtrophe of the next reign. Forwhen 
king Charles's deluded brother attempted to enſlavg the nation, 
de found/it was beyond his power: the people both could, and 
did. reſiſt him; and, in conſequenee of ſuch refiſtance, obliged 
him to quit his enterprize and his throne _ Which in- 
haart f gu oped In, 74 1 uf. 
1 "42.12: 4 I fit #4: It * Fan A tt 14 1 may 3 
VI. 452 the veukating- in 1688 to "the preſent time. In 
this pate aan Laves Have: pan; as the bill of rights, the to- 
leration- act, the act of ſettlement with it's conditions, the act 
for uniting England with Scotland, and ſome others: which 
Have aſſerted our: liberties in more clear and emphatical terms; 
bare regulated the ſurceſſion af the crown by parliament, as the 
erigences of religious ant civil freedom required: have con- 
Armed. and excmplivied; the doctrine ae when the 
__ excecutive-magiſtrate endeavours to ſubvert the conſtitution; have 
- maintained the ſuperiority of the laws above the king, by pro- 


nouneing bis diſpenſing power to be illegal; have indulged ten- 


der conſciences with every religious libenty, conſiſtent with the 
ſafety of the ſtate 3 have eſtabliſhed triengial, ſinde turned into 
ſeptennial, elections of members to ſerve in parliament; have 
excluded certain officers from the houſe — have re- 
trained the king's pardon from obſtructing parliamentary im- 
peachments have imparted to all the lords an equal right af 
trying their fellow peers; have regulated trials for high treaſon; 
have afforded our poſterity a hope that corruption of blood may 
preſent majeſty) ſet bounds to the civil liſt, and placed the admi- 
niſtration of that revenue in hands that are accountable to par- 
liament; and have (by the like deſire) made the judges com- 
pletely independent of the king, bis miniſters, and his ſucceſſors. 
Yet, though theſe proviſions have, in appearance and nomi- 
er. IV. Gg g nally, 
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aut n e Box Av. $ 
| .nally;” reduced the ſtrength of the executive power to a much 
lower ebb than in the preceding period; if on the. other hand 
we throw into the oppoſite ſcale on perhaps the immoderate 
reduction of the antient ve may have rendered in fore 
degree neoeſſury) the vaſt acquiſition of force, ariſing from the 
riot-act, and the e. of a ſtanding army; and the 
vaſt acquiſition of perſonal attachment, ariſing from the magni- 
tude of the national debt, and the manner of levying thoſe yearly 
millions that are appropriated: to pay the intereſt; we ſhall find 
that the crown has, gradually: and imperceptibly, gained almoſt 
as ur in influence, 1 it has er loſt in e en 
AI NAM e & 523; of Hein d: 2 6 


2 chief Adres of: momente, (for che time 3 


me to deſcend to minutiae) in the adminiſtration of private Juſtice 


during this period, are the ſolemn recognition of the law of na- 
tions with reſpe& to the rights of embaſſadors: the cutting off, 
by the ſtatute for the amendment of the law, a vaſt number of 
excreſcences, that in proceſs of time had ſprung out of the pro- 
tical part of it: che protection of corporate rightꝭ by the im- 
provements in writs of mandamus,” and informations im nature of 


- guo warranto: the regulations of trials by jury, and the admitting 
witneſſes for p upon oath: the farther reſtraints upon 
alienation of lands in mortmain: the extenſion of the benefit of 
clergy, by aboliſhing the pedantic criterion of reading: the 
counter ballance to this mercy, by the vaſt encreaſe of capital 
-puniſhment : the new and effectual methods for the ſpeedy reco- 
very of rents: the improvements which have been made in eject- 
ments for the trying of titles: the introduction and eſtabliſnment 
of paper credit, by indorſments upon bills and notes, which have 
ſhewn the poſſibility (ſo long doubted) of aſſigning a choſe in action. 
the tranſlation of all legal proceedings into the Engliſh language: 
the erection of courts of conſcience for recovering ſmall debts, 
and (which is much the better plan) the reformation of county 
courts: the great ſyſtem of marine juriſprudence, of which the 
foundations have been laid, by clearly developing the principles 
on which policies of inſurance are founded, and by happily ap- 


plying 


Gl ppt Wise. 4 
„ ere to particulat caſes +: and, Jaſlly, the li- 
lty of ſentiment, Which (though late) has now taken poſ- 
ſeſſion of our courts of common law, and induced them to adopt 
{where facts can be clearly aſcertained) the ſame principles: of 
redreſs” agChave”! prevailed in our courts of equity, from the 
time that lord Nottingham preſided there and this, not only 
whete ſpecially impowered by particular ſtatutes, (as in the caſe 
of bonds, mortgages, and ſet · offs) but by extending the remedial 
influence of the equitable writ of treſpaſs on the caſe, accord 
ing to it's primitive inſtitution by king Edward the firſt, to al- 
moſt "every! inſtance of vinjuſtice not remedied by any other 
"And" theſe, I think, are all the material alterations, 
that have happened with n to 1 in che ene 
of the preſent century. rc, e eee 
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Tubus therefore; eee 66 the ſtu- 
dent, I have endeavoured to delineate ſome tude outlines of a plan 
for the hiſtory of our laws and liberties; from their firſt riſe, and 
gradual progreſs, among our Britiſh and Saxon anceſtors, till their 
total eclipſe at the Norman conqueſt; from which they have 
gradually emerged, and riſen to the perfection they now enjoy, 
at different periods of time. We have ſeen, in the courſe of our 
enquiries, in this and the former volumes, that the fundamental 
maxims and rules of the law, which regard the rights of per- 
ſons, and the rights of things, the private injuries that may be 
offered to both, and the crimes which affect the public, have 
been and are every day improving, and are now fraught with 
the accumulated wiſdom of ages: that the forms of admini- 
ſtring juſtice came to perfection under Edward the firſt; and 
have not been much varied, nor always for the better, fince : 
that our religious liberties were fully eſtabliſhed at the reforma- 
tion : but that the recovery of our civil and political liberties 
w38 a work of longer time; they not being thoroughly and com- 
pletely regained, till after the reſtoration of king Charles, nor 
fully and explicitly acknowleged and defined, till the acra of the 
nappy revolution. Of a conſtitution, ſo wiſely contrived, ſo 
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ſtrongly raiſed, and ſo highly finiſhed, it is Hard to ſpeak with 
that praiſe, which is juſtly and ſeverely it's due : the thorough 
and attentive contemplation of it will furniſh it's beſt panegyric, 
It hath been the endeavour of theſe commentaries. however the = 
execution may have ſucceeded, to examine it's; ſolid foundations, 
to mark out it's extenſive plan, to explain the uſei and diſtribu · 
tion of it's parts, and from the harmonious concurtenee of .thols | | 
ſeveral parts to demonſtrate. the elegant proportion of the whole. | 
We have taken occaſion to admire at every turn the noble monu- 
ments of antient ſimplicity, and the mote curious refinements of 
modern art. Nor have it's faults been concealed from view 5 for 
faults it has, left we ſhould be tempted to thünk it of more than 
human ſtructure: defects, chiefly arifing from the decays of time, 
| or the rage of unſkilful improvements in later ages. To ſuſtain, to 
, | repair, to beautify this noble pile, is a charge intruſted principally 
to the nobility, and ſuch gentlemen of the kingdom, as ate dele- 
gated by their country to parliament. -:Tbe. protection .of i XN 
LIBERTY OH BRITAIN: is: 2 duty which they owe to them- 
ſelves, who enjoy it; to their aneeſtors, who tranſmitted it down, 
and to their poſterity, who will claim at their hands this, the 
| birthright, and nobleſt inheritance of mankind. THALURTS } 
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* FRA lord the king of vyer and helden at Warze i. 


wick, in and for the faid county of Warwick, on Friday the twelfth 
day of March in the ſecond year of the reign of the lord George che 
third, now King of Great Britain, before fir Michael Foſter, knight, 
ohe'er the jufices of the ſaid Jord the King ated alligned to hold pleas be- 
fore the King himſelf, fir Edward Clive, Knight, one of the Juſtices 
of the ſaid lord the king of his court of common bench, 


others 
their fellows, juſtices of the ſaid lord the king, aſſigned by letters pa- Committion of 


tent of the 15 lord the king, under his great ſeal of Great Britain, 
made to them the aforeſaid juſtices and others, and any two or more 
of them, whereof one of them the ſaid fir Michael Foſter and fir Ed- 
ward Clive, the faid lord the king would have to be one, to enquire 
(by the oarh of good and lawful men of the county aforefaid, by whom 
the truth of the matter might be the better known, and by other ways, 
methods, and means, whereby they could or might the better know, 
as well within liberties as without) more fully the truth of all treaſons, 
miſpriſions of treaſons, inſurrections, rebellions, counterfeitings, clip. 
pings, waſhings, falſe coinings, and other falſities of the monies of 
Great Britain, and of other kingdoms or dominions whatſoever; and 
of all murders, felonies, ' manſlaughters, killings, burglaries, rapes of 
women, unlawful meetings and conventicles, unlawful uttering of 
words, unlawful affemblies, miſpriſions, c confederacies, falſe allega- 
tions,  treſpaſſes, riots, routs, retentions, eſcapes, contempts, falſities, 


negligences, concealments, maintenances, oppreſſions, 9 
eceits, 


ii APPENDIX. 


deccits, and all other miſdeeds, offences, and injuries whatſbever; and 
alſo the acceſſories of the ſame, within the county aforeſaid; as well 


within liberties as without, by whomſoever and —— done, had, 


* trated, and committed, and by whom, to whom, when, bow, 


in what manner; and of all other articles and circumſtances in the 
ala n e e king ſpecified, the premiſes and 


e and termine; EVETy or any of them howſoever concerning; and for this — 


and of the peace. the Jaw. 


Grand jury. 


: 52 


of iron and ſt . 
ter Hunt in his right 


and determine the ſaid treaſons and other the premiſes, accordi 

and cuſtom of the realm of rde ny alſo keepers — 
peace, and juſſices of the ſaid Jord the king,” aflignedto heat and de- 
termine divers felonies, and other miſdemeſnors committed 
within the county aforeſaid: by the oath of ſir James ba- 
ronet, Charles Roper, Henry Dawes, Peter Wilſon, Samuel Rogers, 


— Dawſon, James Philips, John Mayo, Richard. Savage, Willa 


Il, James Morris, Laurence Hall, and Charles Carter, eſquires, 
and lawful men of the county aforeſaid, then and there impane 
ſworn, and c 
body of the ſaid county, it is 


ted, that Peter Hunt, late of the 
Norge in the ſad county, 8 not having 
eyes, but being mayed; and a fu ect yur 
he dnl, ov the ith day n 


ace of God and of the 
4 1 Hh wilfully, 
ſagls and 7 * N 


id lord the Ing 
his malice „ Jenin did 4. 


the value of, five ſhillings 


Samuel Collins in and upon the left fide of the belly of him the 
Samuel Collins then and there feloniouſly, wilfully, * of his malice 


aforethought, did ſtrike, thruſt, ſtab, — penetrate; giving unto the 


ſaid Collins, then and there, with the ſword drawn as aforeſaid, 
in and upon the left ſide of the belly of him the ſaid Samuel Collins, one 


mortal wound of the breadth of — and the depth of nine inches; 


of which ſaid mortal wound he the ſaid Samuel Collins, at the pariſh of 
Lighthorne aforeſaid in the ſaid county of Warwick, from the ſaid fifth 
day of March in the year aforeſaid until the ſeventh day of the ſame 


1 in the ſame year, did languiſh, and languiſhing did live; on which 


ſaid ſeventh day of March, in the year aforeſaid, the ſaid Samuel Col- 
lins, at the pariſh of Lighthorne. aforeſaid in the county aforeſaid, of 
the ſaid mortal wound did die: and fo the jurors aforeſaid, upon their 
oath aforeſaid, do ſay, that the ſaid Peter Hunt him the ſaid Samuel 
Collins, in manner and form aforeſaid, feloniouſly, wilfully, and of his 
MIR . did kill and murder, againſt the peace of 1 e 
lor 


harged to enquire for the ſaid lord the king and for the 


id Peter Hunt with a certain drawn d, made 
„which he the ſaid 
hand then and there. had and held, km he (a 
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lord r his crown, and dignity. 'Whereupon the ſheriff of cu. 
the aforeſaid is commanded, that he omit not for any liberty in 
his bailiwick, but that he take the ſaid Peter Hunt, if he may be found 
in his bailiwick, and him ſafely keep, to anſwer to the felony and mur- 
der whereof he ſtands indicted. . Which ſaid indictment the aid juſti- Sehon of gaol- 
ces of the lord the king abovenamed, afterwards, to wit, at the deli- 
ery of the gaol of the ſaid lord the king, holden.at Warwick in and 
2 the county. aforeſaid, on Friday the fixth day of Auguſt, in the ſaid 
year of the reign of the ſaid lord che king, before the right ho- 
nourable William lord Mansfield, chief juſtice of the ſaid lord the king 
aſſigned to hold pleas before che king himſelf. ſir Sidney Stafford Smythe, 
Knight, one of the barons of the exchequer of the ſaid lord the king, and 
others their fellows; juſtices of the faid lord the king, aſſigned to deliver 
his ſaid gaol os horas aforeſaid Ap 


riſoners —— being, by 
their proper hands do deliver here in court record in form of law to be 


determined. And afterwards, to wit, at the ſame delivery of the gaol arigamen. | 
of the ſaid lord the king of his county aforeſaid, on the ſaid Friday the | 
ſixth day of . Auguſt, in the ſaid ſecond year of the reign of the ſaid 
load th king, before the ſaid juſtices of the lord thongs laſt above- 
named and Si their fellows aforeſaid, here cometh the faid Peter 
Hunt, under the cuſtody of William Browne, eſquire, ſheriff of the 
county aforeſaid, (in whoſe cuſtody in the gaol of the county aforeſaid, 
for the cauſe aforeſaid,” he had been before committed) bein brought | 
to the bar here in his proper perſon by the ſaid ſheriff, to whom he is ; 
here alſo committed: And forthwith being demanded concerning the 
remiſes in the ſaid indictment above | cikied and charged upon him, 
Yom he will acquit himſelf thereof, he faith, that he is not guilty there- Plea; not guilty, 
of; and thereof for good and evil he puts himſelf upon the country: 1dve. 
And John Blencawe, eſquire, clerk of the aſſiſes for the county afore- 
. who, proſecutes for the ſaid lord the king in this behalf, doth the 
| Therefore let a jury thereupon here immediately come before 7». 
= Rid juſtices of the lord the king laſt abovementioned, and others 
their fellows aforeſaid, of free and lawful men of the neighbourhood of 
the ſaid pariſh of Lighthorne i in the county of Warwick aforeſaid, by 
whom the truth of the matter may be the better known, and who are not 
of kin to the ſaid Peter Hunt, to recognize upon their oath, whether 
the ſaid Peter Hunt be guilty of the felony and murder in the indict- 
ment aforeſaid above ſpecified, or not guilty: becauſe as well the ſaid 
John Blencowe, who proſecutes for the ſaid lord the king in this be- 
half, as the ſaid Peter Hunt, have put themſelves upon t the ſaid jury. 
And the jurors of the ſaid jury by the ſaid ſheriff for this purpoſe im- 
panelled and returned, to wit, David Williams, John Smith, Thomas 
Horne, Charles Nokes, Richard May, Walter Duke, Matthew Lyon, 
James TO William Bates, Oliver Green, Bartholomew Naſh, and 


Henry \ = 


| diftment aforeſaid is above (holed 
Peter Hunt at the time of commirting 


er che thi rg coviey of Wary 
of the ſaid . 
I 


— 
— wet ry "againſt him: 
the 


unden e had ſaid. W 
deing Ren, and by the faid juftices here Fe 
— it is ronfyered by the court here, that the faid Peter Hu 
de taken to the gaol of the faid ford the king of the ſaid county of 
Warwick from whence he came, and frem thence to the place of exe- 
cution on Monday now next enſuing, the ninth day of this in- 
and diſſection. ſtant Auguſt, and there be hanged 


FFP n ee 
> 4 5 HH Frere hes Aer An run nb 


Enn eine 20% ie een en 7) nene, ert 
rc 2 Carvin of Manſlaughter, 
"= a 1 9 77 


cata their oath by har be lad Peter Hunt ic noe goitey 
of the murder aforeſaid, above charged upon 
Peter Hunt is guilty of the felonious laying of che aforeſaid Samuel 
Collins; and that 2 nor hath any 
tenements, at the time of che felony and manſlaughter aforeſaid, or 


Verdict; — not 
guilty of murder ; 

guilty of man- 
| Pangbier, 


ever afterwards to this time, to the knowlege ef the faid Jurors: And 


immediately it is demanded b-day = 33 i he hath or know- 
eth any thing to ſay, wherefore the {aid juſtices here ought not upon 
the premiſes and verdict aforeſaid to proceed to judgment and execution 

Clergy prayed. againſt him: who ſaith that he is a clerk, and prayeth the benefit of 
udgment to be Clergy to be allowed him in this behalf. all and ſingular 


urned in the the premiſes being ſeen, and by the ſaid Juſtices here fully underſtood, 


hand, and de- 


livered, it is ronlidered by the court here, that the faid Peter Hunt be burned 
and delivered. And immediately he is burned in his 


in his left hand, 
left hand, and | is delivered, according to the form of the ſtatute. hg 


the premiſes and 
ra here fly 


y the neck until he be dead; and - 


kim';' but that che id 
orchartels, lands or 


[+ 
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8 . Entry of @ Trial" inftanter "is be Court of King's Bench, upon a 6. 
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. The priſoner «the bar being brought into 
nate whe ud 6 RIS cant of the ſheriff of the county 114: open 
r - ol ena of Suſſex, Yor new Ne writ of 

u, it is T 
| aas 1e 2 certain, record. of attainder, which hath been re- Not ne- 
2 as into er "der read; | 
at the bar ſtands attainted, by the name of Thomas R fe- for felony and 
lony for a robbery on r een and the ſaid priſoner at 7 at the bar 
l the ſaid attainder now read to him, is now Prifoner aſked 
y the court here, what he hath to ſay for himſelf, why the phate =o &y 
court LEA: not. to award execution bim upon the don. 
ſaid attainder. Ye for plea faith, that he is not the ſame Thomas Rogers ri; n+ 
io the ſid reco of attainder named, 'nadliagainſt whom judgment was = bs. 
nced : and this he is ready to and prove, Sc. To which Replication. 
id plea the honourable Charles Yorke, elquire, : of our 
r vercign lord the. king, who for our ſaid lgrd king in this 
proſecuteth, being nom preſent here in court, and having heard 
andy $69 pe 9 for our faid lord the - 
ng: by, way jor reply h. that the priſoner nom here at the bar is weng that he 
the lame T eee 
againſt | -whom. judgment was pronounced as aforeſaid; and this he Gu joined. 
- prayeth, may be enquired. into by the country; and the ſaid priſoner at 
The hes dorhahe lite = "Therefore let a jury in this: behalf iminediately v wares 
T here inta court, hy whom the truth of the matter ill he the bet. 
der and whq haye no affinity to the ſaid priſoner, to try upon 
their oath, whether, the, id 3 bar be the ſame Thomas 
Rogers in the {aid record of attainder named, and againſt whom judg- 
ment was ſo as ere d, 41 not: becauſe as well the ſaid 
Charles Yorke, eſquire, attorney general of our ſaid lord the king, who 


for our ſaid lord the king in this behalf proſecutes, as the ſaid priſoner 
at the HED put themſelves in this behalf; upon the ſaid jury. Aud Jory beer. 
ng 


— y.thereupon. the ſaid. jury come here into court; and bein 
lected, tried, and ſworn to ſpeak the truth touching and concerning 


remiſes aforeſaid,. and having heard the ſaid . ＋ read to them, 
90 K. upon their oath, that the ſaid priſoner at the bar is the ſame Tho- vine: bat tie 
mas 4 in the ſaid record of attainder named, and againſt whom“ we ſam? 
You, iv. 'Hhh judgment 


Award of execu- mas Rogers Net the ſaid attainder. 


* 


„ ieee eee 
| judgment was ſo pronounced as aforeſaid, os ts 6 

laid attorney general hath by his ſaid replicatian to the ſaid 3 the 
e bar And | 


Ei Er Fernie, 575 | 
ner at t or in purſuance ent, 
it * Fs Jae 


| wh of Kent { have allo. preſent here in 
| pert forts e 3 and that the Taid ſheriff of: Kent d 

_ execution upon the ſaid defendant the priſoner” at the bar for the 

| ** ee * 0 N GG FR of 


and | $of the of Middleſex : . 
- Middleſex. majeſty's Sof of Newgares” 


' Whereas at the ſeſſion of gaol d. 7 ee ber th 9 
London and county of Middleſex, den at Fuſtice Ell in the O 
Bailey, on the nineteenth day of October laſt, Patrick Mahony, Roger 
Jones, Charles King Smith, received ſentence of death for 
the reſpective offices | in 1nd ey Si indictments mentioned; Now it 
a herebp-ozvered; thar'execurion of the ſaid ſentence be made and done 
upon them the ſaid Patrick Mahony and Roger Jones, on worry + 
the ninth day of this inſtant month of November at the uſual 
execution. And it is hiv majeſty's command, that execution 2 
ſentence them the ſaid Charles King and Mary Smith be reſpited, 
until e . d ere an be farther known. * 


Diven under my hand ind ſeal this Kurt diy of | 
November, one thouſand ſeven hundred and mY 


eight. 
James Eyre, Recorder. 1. 8. 
3 5. 2 


London 12 the bend of chr ae and to the ſherif 


- 
/ 
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_ rence earl Ferrers, viſcount Tamworth, hath been 


— 


fg) 5. Wit of eg vn gigi, Mane; Hire the Kng 
| . 5415 4 


ene e Kan Ges e 


France and Ireland, king, defender of the faith, and fe forth; to the 


Whereas Law- 


ſheriffs of London and her of Middleſex, gree gronting, ; 1 
elony an 


murder by him done and cm, 'which ſaid indictment hath been 


certified before us in our preſent 
Ferrers, viſcount Tamworth, , and upon 

ſuch arraignment hath pleaded not N the fai 3 Ep carl 
Ferrers, viſcount Tamworth, hath \ ad 8 in 1 ſaid parliament 

tried, and in due form of law convicted thereof; a 
ment hath een given in our ſaid parliament, that the ſaid Lawrence earl 
Ferrers, viſcount Tamworth, ſhall be hanged by ths the neck till he is dead, 
and that his body be diſtected and anatomized, the execution of which 
J e be done : We require, and by theſe 


W caps OIL aayence ex 


between the hours of nine in the morni 
the ſame day, him the faid Lawrence earl 


and one in the afternoon of 
errers, viſcount Tamworth, 


withour the gate of our tower of London (to you then and there to be 


delivered, as by another writ to the lieutenant of our tower of London 
or to his deputy directed, we have commanded) into your cuſtody you 
then and there receive: and him, in your cuſtody ſo being, you forthwith 


conyey to the accuſtomed place of execution at Tyburn : and that you 


do cauſe execytion to be done upon the ſaid Lawrence earl Ferrers, viſ- 


count Tamworth, in your cuſtody fo r in all 


things according to 


the ſaid judgment. And this you are b to omit, at your peril. 
Wieneſs ourſelf at hag the ty 


third car ck our rei 
; 12 NY's * Yorke and Yorke. 


THE END. 
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whereas jodg-. 


ſtrictly command you, that upon Monday the fifth day of May inſtant, 
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